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Assembly Bill 6162,  Silver, Lentol, et al.                 
 

AN ACT to amend the mental hygiene law, the executive law, the correction law, the criminal procedure law, the family court act, the judiciary law and the penal law, in relation to the treatment, supervision, and civil commitment of sex offenders requiring continuing management and the criminal punishment of sex offenders.

 

OVERVIEW OF THE LEGISLATION
This legislation enacts a comprehensive program for the management of persons convicted of felony sex offenses and authorizes, when necessary, additional court-ordered conditions of supervision or further confinement after such persons have completed their prison terms.  Following review by multidisciplinary staff of the Office of Mental Health and consideration by a case review team of specialized mental health professionals, if the person is found to have a dangerous mental abnormality, the attorney general may petition the court for continued confinement or an individualized regimen of strict and intensive supervision and treatment.  If a jury and judge concur that because of the person’s condition confinement is necessary to protect the public, the person may be held in a secure facility for treatment and control.  The person’s status and progress will be regularly reviewed by the court.  If, under the circumstances, it is determined that specialized conditions of supervision or control are necessary, these may be ordered by the court.  

In addition, the bill eliminates the option of early release by Parole Board action for all Article 130 felony sex offenses, mandates periods of up to twenty-five years of court-ordered post-release supervision to be served following the prison term, designates additional Article 130 felony sex offenses as “violent” felonies, and creates a new crime, “Sexually Motivated Felony”, which may be charged when a person’s acts in support of a specified list of crimes are committed for the direct sexual gratification of the actor.   

 EXPLANATION OF PROVISIONS BY SUBJECT
The Act shall be known as the “sex offender management and treatment act” (see Bill section 1).  

I.    Civil Commitment Proceedings 

Bill section 2 adds a new Article 10 to the Mental Hygiene Law which allows for the civil confinement or supervision of persons convicted of a felony sex offense.

A.   Persons Eligible for Civil Commitment
The bill provides that persons convicted after the effective date of the act of a felony sex offense, including a “specified offense” (such as burglary, kidnapping, etc.) determined beyond a reasonable doubt at the criminal trial to be sexually motivated, may be considered for civil commitment.  Persons previously convicted and in prison for either a felony sex offense or a “specified offense” on the effective date of the law may also be eligible for civil commitment, provided that for persons convicted of a “specified offense”, a jury must determine by clear and convincing evidence that the crime was sexually motivated.  

Juvenile offenders convicted as an adult of a felony sex offense or sexually motivated felony may be considered for civil commitment.  However, youths whose crimes were committed while age 13-18 who are granted youthful offender status by the court may not be civilly committed.  

B.   Notice and Case Review Process
1.   The bill provides that at least 120 days before the anticipated release from prison or a secure psychiatric facility of a person eligible for civil commitment, the releasing agency must give notice to the Commissioner of the Office of Mental Health of such person’s expected release.  For eligible persons on parole or post-release supervision who are nearing the end of their period of supervision, the Executive Director of the Division of Parole may give notice to the Commissioner of the Office of Mental Health, if the Director believes that, in view of the person’s condition and behavior, a longer period of civil supervision is necessary to protect the public.  

2.   Once the Commissioner of the Office of Mental Health receives such notice, multidisciplin-ary staff will conduct an evaluation of the person and review all relevant records to determine whether the person should be referred to the case review panel for evaluation and possible civil commitment proceedings.  The case review panel will be established by the Commissioner of the Office of Mental Health, and consist of appropriate mental health professionals with experience in sex offender evaluation and treatment. 

3.   If the multidisciplinary staff determines that the individual meets the criteria and should be referred to the case review panel, the attorney general and the person who is the subject of review must be notified.  

4.   The case review panel must then determine if the person is a sex offender eligible for civil commitment who suffers from a mental abnormality.  The bill defines a mental abnormality as a “congenital or acquired condition, disease or disorder that affects the emotional, cognitive, or volitional capacity of a person in a manner that predisposes him or her to the commission of conduct constituting a sex offense and that results in serious difficulty in controlling such conduct.”

5.   The bill provides that in conducting its evaluation, the case review panel shall review all relevant information, including clinical, criminal, and institutional records.  The panel may interview the person and arrange for a psychiatric evaluation.  In addition, any time after the notice of the person’s expected release is received, the Attorney General may seek a court-ordered psychiatric evaluation of the person.  In the event that the Attorney General seeks such an evaluation, the court is required to appoint counsel for the person; counsel may then attend the examination.  See Ughetto v. Acrish, 130 A.D.2d 12, 518 N.Y.S.2d 398 (2nd Dept. 1987).  The bill specifically requires that members of the case review panel and all psychiatric examiners be free to exercise independent professional judgment without pressure or retaliation from any source.  Proposed MHL sec. 10.05 (a).     
6.   Within 45 days of the original notice of the person’s expected release, the case review team panel must determine whether or not to authorize the Attorney General to proceed with a civil commitment petition.  If the case review team finds that the person does not suffer from a mental abnormality, then the Attorney General may not initiate civil commitment proceedings.  If the case review team finds that the person does suffer from a mental abnormality, the Attorney General may file a civil commitment petition, within 30 days.  Before filing a petition, the Attorney General must consider whether the period of criminal supervision, such as parole or post-release supervision, and other factors are sufficient to manage the person without the need for civil commitment.

C.   Petition for Civil Commitment

1.   If the Attorney General determines that a petition for civil commitment should be filed, the petition may be filed in the county or supreme court of the county where the person is incarcerated.    If a petition is filed, the person may file a notice removing the case to the county of conviction for the underlying offense.  The case will proceed in such county of conviction unless the Attorney General files a motion and can demonstrate good cause that the case be heard in the county of confinement.  See proposed MHL sec. 10.06 (b).  These procedures are modeled on existing section 9.31 of the Mental Hygiene Law.  

The bill contains a general provision by which either party may seek to change the venue of any hearing or trial for good cause, including the convenience of the parties or witnesses or the respondent’s condition.  See proposed MHL sec. 10.08 (e).  By contrast, the provision governing venue for the initial commitment process presumes that the hearings and trial will he held where the crime occurred (if the respondent so requests).   See MHL 10.06 (b).  Thus, unlike under the general venue change provision (10.08 [e]), “good cause” for a venue change in the initial commitment process does not expressly include convenience of the witnesses or parties or the respondent’s condition.  See  MHL 10.06 (b).  

2.    Under the bill, the Mental Hygiene Legal Service (MHLS) represents all persons who do not have other legal counsel.  See proposed MHL 10.03 (d).   Once a civil commitment petition is filed, unless counsel was appointed earlier because the Attorney General’s moved for a court-ordered evaluation, the court must formally appoint legal counsel.  MHLS must be appointed.  But if MHLS cannot accept the appointment, then the court must appoint either state-paid counsel under County Law Art. 18-B, or an entity that has contracted with the state for the delivery of legal services in civil commitment proceedings.* 

3.    The person may, upon request, have the court appoint psychiatric examiners of the person’s choosing to conduct an evaluation of the person.  

D.   Probable Cause Hearing

1.    Within 30 days after the petition is filed, the court must conduct a hearing without a jury to determine whether there is probable cause to believe the person is a “sex offender requiring civil management.”  A “sex offender requiring civil management” is defined as a person convicted and serving a sentence for a felony sex offense who suffers from a mental abnormality.  
2.   If the person subject to a petition for civil commitment becomes eligible for release or has been released from incarceration before a probable cause hearing on such petition is held, the court will order the person’s confinement and commence a probable cause hearing within 72 hours.    

3.   If the Attorney General shows probable cause that the person is a sex offender requiring civil management, the court will order the person committed to a secure facility, and set the case for a jury trial to be held within 60 days.

4.  Subject to certain authorized redactions, the Attorney General must make all relevant records available to the respondent and/or the respondent’s counsel.        

E.   Trial and Verdict

1.  Within 60 days after the court finds probable cause, the court will conduct a jury trial.  The person may waive the right to a jury trial and be tried instead by the court.  

2.   At trial, the Attorney General has the burden to convince the jury, or the judge if a jury trial is waived, by clear and convincing evidence that the person suffers from a mental abnormality. 

3.  If the jury unanimously, or the judge if the jury trial is waived, finds that the Attorney General has not shown by clear and convincing evidence that the person suffers from a mental abnormality, the court must issue a discharge order and dismiss the petition.  If the jury is unable to make a unanimous determination, the court must continue the commitment order and order a second trial to be held within 60 days.  If the second jury is unable to reach a unanimous decision, the petition must be dismissed.
4.   If the jury unanimously, or the judge if the jury trial is waived, finds that the Attorney General has proven by clear and convincing evidence that the person suffers from a mental abnormality, the court must then hear evidence and determine whether or not the person should be confined.   The Attorney General and the respondent may offer additional evidence and the court must allow each party to present argument on the issue of whether confinement is necessary.  

The Attorney General has the burden of proof.  Confinement may be ordered only if the Attorney General proves, by clear and convincing evidence, that the person is a “dangerous sex offender requiring confinement,” which means that under the circumstances and due to his or her mental abnormality, the person subject to the petition has such a strong predisposition to commit sex offenses, and such an inability to his or her control behavior, that he or she is likely to be a danger to others and commit sex crimes if not confined.  Proposed MHL sec. 10.07 (f).   

5.   Thus, following the submission of such additional evidence and argument, if the court finds by clear and convincing evidence that the person is a dangerous sex offender and confinement is required, then the person will be committed to a secure treatment facility for treatment of his or her condition.  Otherwise, the court will order the person’s release to supervision and treatment, under the minimum restrictions required to provide for protection of the public and treatment of the respondent.  See proposed MHL sec. 10.08 (h).  

F.   Sex Offender Treatment During Confinement 

1.   The bill requires that a person placed in confinement must be provided with sex offender treatment.  Such treatment should be consistent with standards set by the new Office of Sex Offender Management created in the bill.  In addition to ongoing evaluation and treatment, the Commissioner of the Office of Mental Health must assure that each confined person has an annual evaluation of his or her mental condition.  The confined person also has the right to be evaluated for possible release, to supervision or otherwise, by an examiner of his or her choosing at least once each year, at state expense.

2.  The bill requires that persons subject to civil commitment proceedings be kept strictly separate from other persons in the care and custody of the Office of Mental Health.  See proposed MHL sec. 10.10 (e).  

3.   Propsed MHL sec. 10.10 (i) requires the Commissioner of the Office of Mental Health to submit an annual report to the Governor and the Legislature concerning the implementation of the “Sex Offender Management and Treatment Act.”

G.   Annual Petitions for Release

1.   If at any time the Commissioner of the Office of Mental Health determines that the person is no longer in need of confinement, the commissioner will petition the court for the person’s discharge.  The person may also petition the court for discharge at any time; the court must hear evidence at least annually to determine whether the person requires continued confinement.   

2.    At a retention hearing, the Attorney General has the burden to show by clear and convincing evidence that continued confinement is required.  If the court finds insufficient proof to require continued confinement, the court must either discharge the person or release the person to a regimen of strict and intensive supervision and treatment.
H.   Strict and Intensive Supervision

1.    A person ordered to a regimen of strict and intensive supervision and treatment, either following trial or following a retention hearing after being civilly confined, will be under the supervision of the Division of Parole and must comply with conditions set by the court.  

2.   Before ordering the release of a person to strict and intensive supervision and treatment, the court must request recommended supervision requirements and request that the Commissioner of the Office of Mental Health recommend a specific course of treatment.  Conditions of supervision may include electronic monitoring and global positioning satellite tracking for an appropriate period of time, polygraph monitoring and residence restrictions. The court must  allow the parties an opportunity to be heard before considering the proposed conditions of supervision and treatment. 

I.   Revocation, Modification and Termination of the Regimen of Strict and Intensive   

      Supervision and Treatment 

1.  If the person disobeys a condition of supervision lawfully imposed, or a treating profesisonal indicates that the person may be a “dangerous sex offender requiring confinement,” the person may be taken into custody upon the issuance of an authorized parole violation warrant, and transported to a local jail or secure treatment facility.  The Attorney General and Mental Hygiene  Legal Service must be notified when the person is taken into custody.  Within five days, a psychiatric evaluation must be conducted and the Attorney General may file a petition to seek the person’s confinement and/or a petition to modify conditions of supervision.  The court must promptly assure representation by counsel.  If no petition is filed within five days, the person must be released to the original conditions of supervision.

2.   Within 30 days of the filing of a petition for confinement by the Attorney General, the court must conduct an evidentiary hearing.  At the hearing, the Attorney General must prove by clear and convincing evidence that the person is a “dangerous sex offender requiring confinement.”  If the court finds that the person is a “dangerous sex offender requiring confinement,” the court shall order the person confined in a secure facility.  Otherwise, the court may order the person re-released to supervision under the original order or modified conditions.

3.    The Attorney General, the Commissioner of the Office of Mental Health or supervising parole officer may petition at any time to modify conditions of supervision or terminate supervision, if he or she believes the person no longer suffers from a mental abnormality.  A person subject to supervision may petition for modification or termination of supervision every two years.

J.   Appeals

The Attorney General may appeal a court order dismissing a petition for lack of probable cause to believe that the person is a sex offender requiring civil management.  The person named in the petition may not appeal an order finding that probable cause has been established.   Both the Attorney General and the person named in the petition may appeal from a final order of the court.    

II.   Office of Sex Offender Management

Bill section three establishes an Office of Sex Offender Management (OSOM) within the Division of Criminal Justice Services.  The Office will advise the Governor, Legislature and local governments on the most effective ways to address issues of sex offender management.  The office will develop standards, guidelines and best practices for the assessment, treatment and supervision of sex offenders, provide public education and serve as a clearinghouse for sex offender-related information, and coordinate training for law enforcement, treatment providers, judges, attorneys and other professionals.  Additionally, the bill requires state agencies involved in the civil commitment process to give due regard to the standards, guidelines and best practices established by Office of Sex Offender Management.  

III.  Conforming Amendments 

Sections 4 through 9 of the bill incorporate the new Article 10 of the Mental Hygiene Law into other provisions of the Mental Hygeine Law, where appropriate.

Bill section 10 defines a secure treatment facility as a “hospital” for the purposes of notificaton under the Sex Offender Registration Act.

Sections 5 and 11 through 15 of the bill incorporate the new Article 10 of the Mental Hygiene Law into provisions of the Criminal Procedure Law, where appropriate.  Specifcally, these sections enact limited exceptions making certain records available for the civil commitment process; provide for notification to victims and, in bill section five, to vulnerable populations; and allow a juvenile offender to be indicted for a “sexually motivated felony” when he or she may otherwise be indicted for the underlying crime.  

Sections 16 and 17 amend the Executive Law and the Family Court Act to enact limited exceptions making certain records available for the civil commitment process.

Bill section 18 makes a conforming change to the Judiciary Law to facilitate appointment of psychiatric examiners without the antiquated limitations set forth in Judiciary Law section 35 (4).  

Sections 19 and 20 of the bill amend the Executive Law to provide that the Division of Parole 

may make certain records available for the civil commitment process, and to give the Division of Parole authority to supervise persons ordered to supervision pursuant to Article 10 of the Mental Hygiene Law.

Sections 21 through 24-a of the bill amend the Correction Law to: allow the Commissioner of the Department of Correctional Services to enter agreements with the Commissioner of the Office of Mental Health for security services under Article 10 of the Mental Hygiene Law; provide that the conviction for a sexually motivated felony requires a person to register under the Sex Offender Registration Act when the underlying felony is a registration offense; allow the Commissioner of the Department of Correctional Services to initiate procedures pursuant to Article 9 of the Mental Hygiene Law; and to allow for the confinement of persons who are subject to Article 10 proceedings in local correctional facilities, at state expense. 

Section 26 of the bill establishes “secure treatment facilities” in the Office of Mental Health.

Bill sections 27 and 28 make additional conforming changes to the Mental Hygiene Law.

IV.  Requirement of Timely Sex Offender Treatment in Prison 

Section 25 of the bill amends the Correction Law to require a formal sex offender management program within the Department of Correctional Services (DOCS).  Sex offender treatment must be made available to all inmates serving a sentence for a felony sex offense.  The bill requires that such treatment shall be made available sufficiently in advance of review for civil commitment so the inmate can complete treatment before such review.  Inmates will be assessed for the need for treatment upon admission to DOCS and treatment shall continue for six months or more.  Each facility treatment program must be staffed by a licensed psychologist and a licensed clinical social worker with experience in sex offender treatment.  The Office of Mental Health will be consulted and may provide additional treatment services to inmates. 
V.   Sentencing Changes 

Sections 30 through 50-a of the bill establish a new sentencing structure for the conviction of a felony sex offense.  

A.   Determinate Sentencing for Felony Sex Offenses

The bill provides that persons convicted of a felony sex offense, including the new “sexually motivated felony,” will receive a determinate sentence.  The determinate sentencing ranges for first felony sex offenders match the determinate sentencing ranges for first violent felony offenders.  The determinate sentencing ranges for predicate felony sex offenders are also consistent with sentences for current predicate offenders.  Juvenile offenders imprisoned for a qualifying felony sex offense may receive indeterminate sentences consistent with current law.

B.   New Crimes Defined as “Violent”

The bill provides that five felony sex offenses not currently defined as statutorily “violent” will now be considered “violent” felonies. These offenses are Rape in the Second Degree, Criminal Sexual Act in the Second Degree, Persistent Sexual Abuse, Aggravated Sexual Abuse in the Fourth Degree, and Facilitating a Sex Offense with a Controlling Substance.

C.  New Crime:  “Sexually Motivated Felony” 

Bill section 29 creates the new crime of “sexually motivated felony.”  A “sexually motivated felony” is defined as a specified offense” (such as burglary, kidnapping, etc.) that is determined at a criminal trial to have been “sexually motivated.”  Thus, a “sexually motivated” felony is a specified offense accompanied by acts committed in whole or substantial part for the purpose of direct sexual gratification of the actor.  The specified offense felonies include: manslaughter, murder, kidnapping, burglary, arson, robbery, stalking, assault, gang assault, promoting or compelling prostitution of a minor, use of a child in a sexual performance and  promoting sexual performance by a child.  This section of the bill also provides that the “sexually motivated felony” is classified at the offense level of the underlying felony, and is considered a “violent felony” when the underlying felony is statutorily defined as “violent.”
D.   Extended Periods of Post-Release Supervision for Felony Sex Offenses

The bill provides that persons convicted of a felony sex offense will be subject to greatly increased periods of post release supervision, selected by the court from the appropriate range, 

as follows:   

First Felony Offenders:

Class D or E - 3 to 10 years 

Class C – 5 to 15 years

Class B - 5 to 20 years 

Second Felony Offenders:

Class D or E - 5 to 15 years 

Class C - 7 to 20 years 

Class B - 10 to 25 years

E.   Revocation of Post-Release Supervision

The bill provides that upon revocation, a person serving a term of post-release supervision for the conviction of a felony sex offense may be subject to further incarceration in the same manner currently applicable to indeterminate sentences.  

Upon such revocation, if the person is ordered returned to custody for a period of less than three years, the person will be released following completion of the time period assessed.  If the person is ordered returned to custody for three years or more, he or she must be reviewed for release by the Board of Parole after three years.  If release is then denied, the Board must specify a date for re-consideration within no more than twenty-four months.  

F.   Discharge from Post-Release Supervision

The bill provides that when a person is serving a sentence for a qualifying offense, the Division of Parole may grant a discharge from supervision if the person has been on unrevoked post-release supervision for at least three consecutive years, and has served at least five years of post-release supervision.  Division officials will consult with a mental health professional before considering a discharge and may ask the Commissioner of the Office of Mental Health to arrange a psychiatric evaluation.  

VI.   Severability

Bill section 51 provides a standard severability clause that may be applied in the event that a provision of the bill is declared invalid.  

VII.  Effective Date
The bill takes effect in thirty days.  The new crimes and sentences apply to crimes committed on or after the effective date; however, the bill provides that all qualifying persons in prison on or after such date may be subject to the new civil commitment procedures and to possible further confinement under the proposed provisions of the Mental Hygiene Law.   

LEGISLATIVE HISTORY 

Assembly bills 9282 and 11991, providing for civil commitment proceedings and the civil confinement of persons convicted of felony sex offenses, were  approved by the Assembly on January 23, 2006 and June 22, 2006, respectively.  The bills did not advance in the State Senate.  

ANALYSIS
This legislation would enact a comprehensive system of sex offender confinement, supervision, management and treatment designed to reduce recidivism and increase public safety.  

First, the bill enhances sentences by making all of the felony sex crimes set forth in Penal Law Article 130 subject to determinate sentences (without parole eligibility), rather than indeterminate sentences for which parole release is possible.  The bill greatly increases the post-release supervision periods applicable to persons convicted of these crimes.  

The bill also requires the establishment of an Office of  Sex Offender Management within the state Division of Criminal Justice Services.  This new office is charged with developing and implementing appropriate policies and procedures, using the most accurate scientific understanding available, including current, validated risk assessment instruments, all

with the key goal of assuring appropriate treatment and reducing offender recidivism.  

The bill requires that treatment for sex offenders within the Department of Correctional Services be offered sufficiently in advance of any scheduled release date to ensure that the treatment regimen may be completed in a timely manner.  

Taken together, these significant changes in the criminal justice process will help assure that persons convicted of these crimes face appropriate punishment, including long sentences and in-prison treatment, and lengthy periods of post-release supervision.     

To complement these steps, the bill enacts a comprehensive civil commitment system targeting a small group of dangerous persons whose mental condition strongly predispose them to commit additional sex crimes.  In these “extreme cases” (see proposed MHL sec. 10.01 [b]), the person may face proceedings for civil confinement or a court-ordered regimen of supervision and intensive supervision and treatment, following completion of the prison sentence.    

Conviction and sentence to state prison for one of a long list of sex offenses would make a person eligible for possible civil commitment proceedings.  A person serving a sentence as a “juvenile offender,” for a qualifying juvenile offense committed at age 13-15, could also be considered for civil commitment.*  

Proposed Article 10 of the Mental Hygiene Law provides that approximately 120 days before the person’s scheduled release from prison, specialized OMH staff will evaluate the person and all relevant records, submissions and reports.   If it appears the person meets the standard for civil confinement, independent mental health screening panels will evaluate the person and all relevant information, and may also order a psychiatric evaluation.  If, after its review, the panel determines that the person meets this standard, it will notify the Attorney General, who may then commence the civil petition process.

If a petition is filed, the court will conduct a preliminary hearing and, if probable cause is shown, a jury trial.  The proceedings will generally be conducted in the County Court or Supreme Court   of the jurisdiction in which the conviction was entered, unless exceptional factors provide good cause to conduct the proceedings elsewhere.

After trial, if the jury unanimously finds the state has proven the person’s condition and circumstances meet the required standard, the judge will hear further evidence and argument as to whether restraint or conditions beyond those associated with the criminal sentence are necessary.  If the Attorney General proves that the person is a “dangerous sex offender requiring confinement,” detention for treatment in a secure mental health facility will be ordered.  Otherwise, the court will order the person’s release, subject to the the minimum restrictions required to provide for the protection of the public and treatment of the person.  See proposed MHL sec. 10.08 (h).  

FISCAL IMPLICATIONS
Enactment of this legislation would generate additional costs to State agencies including the Office of Mental Health (OMH), the Department of Correctional Services (DOCS), the Division of Criminal Justice Services (DCJS), the Division of Parole and the Department of Law.  The Office of Court Administration (OCA) will see increased court costs.  The state will also incur additional expenses associated with legal services provided by the Mental Hygiene Legal Services (MHLS) and/ or under MHL Art. 10 and County Law Art. 18-B, as well as costs under these statutes for investigative, expert and other services necessary for an adequate defense.  It is estimated that by State Fiscal Year 2010-11, the annual cost associated with this legislation will be approximately $200 million.  
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	* Prepared and submitted in accordance with Assembly Rule III, Sec 1 (f)


	* Proposed  MHL sec. 10.15 ( c )  authorizes the state to negotiate contracts with other entities for legal services to persons who may be subject to civil commitment proceedings. 





	* A youthful offender adjudication, which is not a criminal conviction in New York, would not qualify the youth for civil commitment proceedings.  With regard to “juvenile offenders” who are not “youthful offenders”,  given the child’s immaturity, it will be uncommon for the “propensity” prong of the “mental abnormality” definition to be shown.   Moreover, the availability of criminal sentencing, supervision, treatment and management mechanisms other than civil confinement, will likely result in the vast majority of these juvenile offenders not being subject to civil commitment proceedings. 
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