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SUPREME COURT OF THE STATE OF NEW YORK
NEW YORK COUNTY CRIMINAL TERM : PART-95
X

THE PEOPLE OF THE STATE OF NEW YORK .

Ind. No.: 3664/02

-against-
DECISION & ORDER

JOSE FIGUEROA
Defendant.

DANIEL P. CONVISER, J.:

Bridget B. Brennan, Special Narcotics Prosecutor, New York City (Jane Tully of counsel), for
the People.

Office of the Appellate Defender, New York City (Margaret E. Knight of counsel), for the
Defendant.

The Defendant moves to be resentenced pursuant to the Drug Law Reform Act of 2009
(the “2009 DLRA™, Chapter 56 of the Laws of 2009, codified at CPL 440.46). That motion is
opposed by the People. For the reasons stated below, Defendant’s motion is granted and the
Defendant is offered a new determinate sentence of 3 years in prison followed by 2 years of post-
release supervision.'

STATEMENT OF FACTS

Defendant was convicted of Criminal Sale of a Controlled Substance in the Third Degree

and on November 19, 2002 given an indeterminate sentence of imprisonment with a term of 2-6

years. The People assert that the Defendant engaged in the sale of $350 of cocaine to an

' The Court originally granted Defendant’s motion from the bench on January 12, 2009
with an indication that a written opinion, the instant Decision and Order, would follow.
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undercover police officer on two occasions in May of 2002 and that on a latter date cocaine and
drug paraphernalia were recovered from the apartment where the sales took place. In addition to
the instant offense, Defendant was convicted of Criminal Possession of a Controlled Substance
in the Seventh Degr.ee and sentenced to tiﬁ¢ served in 2002, convicted of Invalid Use of a Credit
Card with Intent to Defraud and sentenced to time served in 1999 and convicted of Criminal
Trespass in the Secpnd Degree and sentenced to four days in jail in 1998.

The Defendant was initially released to parole supervision on the instant offense on July
17, 2003. Parole violation warrants were issued for the Defendant on October 23, 2003, June 8,
2007 and June 18, 2008. In these warrants, it was alleged that the Defendant had used cocaine
and marijuana, failed to report to his parole officer on multiple occasions, left his approved
residence and failed to attend two programs required by the Division of Parole. On August 22,
2008, the Defendant was reincarcerated for a parole violation and contihued to be in prison at the
time the instant motion was filed. Defendant has been punished for one disciplinary infraction
while in prison. That was a Tier 3 infraction on December 26, 2008 for violent conduct, fighting
and disorderly conduct for which he received 30 days of keeplock time.

While incarcerated, Defendant successfully completed the Willard drug treatment
program and the Shock Incarceration program. He entered the Alcohol and Substance Abuse
Treatment Program (“ASAT”) in March of 2009 and continues to participate in the program,
where he has received a number of positive reviews. He has received training or done work in a
number of vocational areas and increased his grade levelsin math and reading. Prior to prison,
Mr. Figueroa served for eight years in the National Guard. Defendant asserts that he would be

able to count on the support of his wife if he were released. His wife, Tisha Taylor, has also
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written a letter supporting Defendant’s release. Mr. Figueroa also has children. Defendant’s
counsel, the Office of the Appellate Defender, asserts that it would assist in Defendant’s

reintegration through its social work unit if he were released.

CONCLUSIONS OF LAW

The 2009 DLRA, inter aIia,‘ allows certain convicted Clags B felony drug offenders
serving indeterminate sentences imposed prior to January 13, 2005 to be resentenced to new
determinate terms under the new determinate sentencing ranges created by the statute.” The
statute first requires a court to determine whether a defendant is eligible for resentencing. In this
case, the parties disagree about whether the Defendant is statutorily eligible for resentencing in
one respect. The Peoplé argue that the Defendant is ineligible for resentencing because he is
currently incarcerated only by virtue of a parole violation. The Defendant contends that this fact
does not bar resentencing.

The People’s argument is both a jurisdictional one (that no defendant who is incarcerated
for a parole violation is eligible for resentencing) and also an argument that, even if the
Defendant is eligible for resentencing, Defendant’s parole violations indicate that substantial
justfce dictates the denial of Defendant’s motion. The People’s jurisdictional argument is one
which numerous courts are currently grappling with in other cases. The Court has conducted a |
detailed analysis of the issue immediately infra. For the reasons stated below, this Court holds

that a defendant who is returned to prison after violating the provisions of his parole is not, by

2 This Court has issued two recent previous opinions in which it analyzed a number of the
resentencing provisions of the 2009 DLRA. See People v. Jones 25 Misc3d 1238(A)(New York
County Supreme Court, December 10, 2009); People v. Brown 2010 N.Y. Slip Op. 50000(U),
2010 WL 9928 (New York County Supreme Court, January 4, 2010). Analysis and language
from those previous decisions is incorporated in the instant Decision and Order.
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virtue of that fact, barred from resentencing eligibility under the 2009 DLRA.?

DEFENDANT’S PAROLE VIOLATIONS AS A POSSIBLE JURISDICTIONAL
BAR TO RESENTENCING UNDER THE 2009 DLRA

People v. Mills and the 200S DLRA

The 2009 DLRA requires that the Defendant be “in the custody of the department of
correctional services” to be eligible for resentencing. CPL 440.46 (1). The Pedple argue that
because the Defendant is in custody solely by virtue of his own actions in violating parole, he

-should not benefit by receiving a resentence. In support of this argument, the People rely on
People v. Mills, 11 NY3d 527 (2008) and People v. Rodriquez, 68 AD3d 676 (1* Dept 2009).

Mills involved an application for resentencing by two offenders (Mills and Then) under
the 2005 DLRA. In Mills the Court held that the plain meaning of the 2005 DLRA required that
in order to be eligible for resentencing, a defendant could not be eligible for parole within three
years of a resentencing application. The People’s argument in the instant matter concemns the
.Court’s holding with respect to the second named Defendant, Jose Then. Then was originally
convicted of a Class A-II felony in 1999, given a 5 year to life indeterminate sentence and
subsequently released on parole. Two months after release, in 2002, he again committed a Class
A-Il felony for which he was sentenced to a 6 year to life term. Then moved for resentencing
under the 2005 DLRA for his 1999 conviction, since, given the revocation of his parole, he was

now more than three years away from parole eligibility. The Court of Appeals acknowledged

3 In addition to the 2009 DLRA, the instant decision also repeatedly refers to the two
earlier statutes in which the Legislature authorized resentencing for certain drug offenders. The
Drug Law Reform Act of 2004 (the “2004 DLRA”), Chapter 738 of the Laws of 2004, inter alia,
authorized resentencing for Class A-1 felony drug offenders. The Drug Law Reform Act of 2005
~ (the “2005 DLRA”), Chapter 643 of the laws of 2005, authorized resentencing for Class A-II

felony drug offenders.
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that Then was eligible for resentencing under the literal terms of the statute. They held, however,
that he was nevertheless barred from resentencing.

To allow resentencing, the Court held, would create “illogical, if not pervérse results”.
They noted that if Then had not committed a new crime, he would be ineligible to have his
lifetime maximum sentence modified on resentencing, since he would not have been in
correctional custody. The Court reasoned that “[s]Jurely, the Legislature did not intend fresh
crimes to trigger resentencing opportunities”. 11 NY3d at 537. The Court therefore held that
“[o]nce a defendant has been released to parole supervision for a Class A-II drug felony
conviction, he or she no longer qualifies for 2005 DLRA relief for that particular c;onviction”.
1d.

Mills did not base its holding on any statutory language or legislative history relevant to
the 2005 DLRA. Rather, the Court held that its construction of the statute was the most sensible
one because it concluded that the Legislature could not possibly have intended a different result.
See also, People v. Bustamante, 62 AD3d 1209 (3d Dept 2009), Iv dismissed, 13 NY3d 742,
People v. Rodriquez, 61 AD3d 1004 (2d Dept 2009), Iv dismissed, 12 NY3d 920 (both applying
the Mills “fresh crimgs” rule to bar resentencing under the 2005 DLRA). The holding in Mills
applied the well-settled rule that a statutory interpretation which is “contrary to the dictates of
reason or leads to unreasonable results is presumed to bé against the legislative intent” regardless
of the language of a statute or any -evidence that the legislature actually intended the result
reached by a c‘ourt. McKinney’s Consolid'ated Laws of New York, Statutes (“McKinney’s
Statutes™) §143 (2009).

Mills, in the Court’s view, announced a much broader exclusion rule than the Court might
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have chosen to adopt based on the rationales for the decision and the position of the Defendant
Jose Then. The essential rationale for the rule articulated by the Court was that the Legislature
could not possibly have intended “fresh crimes” to trigger resentencing opportunities. The
holding of the decision, however, could be much more broadly construed. The literal language of
the holding would appear to encompass not only new crimes but also technical parole violations.
(“We therefore hold that once a defendant has been released to parole supervision for a Class A-
II drug felony conviction, he or she no longer qualifies for 2005 .DLRA relief for that particular
conviction”). See also, People v. Hardy, 49 AD3d 779, 779-780 (2d Dept 2008), /v dismissed,
10 NY3d 935; People v. McCloud, 38 AD3d 1056, 1057 (3d Dépt 2007), Iv dismissed, 8 NY3d
947; People v. Hernandez, 46 AD3d 1425, 1426 (4™ Dept 2007), Iv dismissed, 9 NY3d 1034
(2008). *

The second way in which the decision swept broadly had to do with the position
Defendant Then was in when he applied for resentencing. Then, in the view of this Court, was
plainly ineligible for resentencing under the 2005 DLRA when he moved to be resentenced
regardless of whether he committed a new crime. That is because under the 2005 DLRA, once

Then was reincarcerated for a parole violation and given a time assessment on his original

* Hardy denied a defendant resentencing under the 2005 DLRA because he had already
been released on parole, but the brief opinion does not indicate whether or not the defendant was
subsequently incarcerated. In McCloud the Court denied resentencing under the 2005 DLRA
where a defendant had been released to parole supervision and subsequently was reincarcerated
for a parole violation. The Court held that “[w]e do not believe that the drug reform laws were
intended to apply to offenders who have served their term of imprisonment, been released to
parole supervision, violated their parole and, as a result, were subject to a subsequent period of
incarceration”. The McCloud court did not indicate whether defendant’s parole violation was the
result of a new crime or a technical violation. The Hernandez court came to the same conclusion
in upholding the denial of a resentencing application under the 2005 DLRA although again, it is
not clear whether the defendant’s parole violations were new crimes or technical violations.
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sentence of less than three years he could never againbe within three years of parole eligibility
for that particular crime.

An offender who is denied parole and remains incarcerated is automatically eligible for
parole within two years. Executive Law § 259 (i) (2) (a). Thus, an offender denied parole who
remains incarcerated can never be eligible for resentencing under the 2005 DLRA becausé only
offenders who are more than three years away from parole eligibility qualify for resentencing.
Smith, supra, 45 AD3d at 1479-1480. As the Mills court explained, an offender who is
reincarcerated for a parole violation, as Then was, is given a “time assessment”, which is a period
of time after which the offender will again be eligible for parole. 11 NY3d at 532, n.2. In Then’s
case, this time assessment was 5 months and 26 days. Then was not eligible for resentencing
with respect to -his initial conviction when he was initially reincarcerated because his time
assessment meant he was not more than three years away from parole eligibility when he
returned to prison. He could also never again be eligible for resentencing under the 2005 DLRA
with respect to his first conviction because, with respect to that initial conviction, he would be |
eligible for parole at least every two years..

The only argument that Jose Then was eligible for resentencing arose because his second
conviction (for which he received a 6 year to life sentence) meant that he would not be eligible to
be actually released on parole for more than three years. That is, it was the length of Jose Then’s
sentence which made him arguably eligible for resentencing — not the fact that he had committed
another crime and been returned to prison. Had Then been convicted of failjng to pay his fare on
the subway and been given a 90 day jail sentence and a one year time assessment there would be

no argument that he was eligible to be resentenced because he would never again be within three
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years of parole eligibility. -

The Milils Court could have chosen to construe the 2005 DLRA as mandating that a
defendant’s parole eligibility date would always be calculated only with respect to the conviction
for which he was applying to be resentenced. That would mean that Then or any other offender
who was given a time assessment of three years or less upon a parole violation would be
permanently barred from resentencing under the 2005 DLRA. Indeed, at one point in its decision
the Court seemed to adopt that rationale for its holding asserting that *“{a] valid and more sensible
reading of the statutory text is that in order to be eligible for resentencing, an inmate must be
more than three years from parole eligibility for the same class A-Il drug felony for which
resentencing is sought”. /d. At 537 (emphasis in original).

If the Mills Court had chosen to adopt a rule. based only on that concern, the resulting rule
would likely have had little or no effect on resentencing éligibility under the 2004 and 2009
DLRA. Neither of those statutes require that an offender be more than three years away from
parole eligibilit.y to be resentenced. They simply require that an offender be in DOCS custody.
Were the rule created by the Mills Court simply that an offender’s eligibility for resentencing
would have to be judged solely with respect to their original sentence, then any offender returned
to prison for the commission of a new crime or a technical parole violation who was given a time
assessment would continue to be eligible for resentencing pursuant to that time assessment under
the 2004 and 2009 DLRA.

Mills went further, however, by holding that a defendant’s in'eligibility for resentencing,
by virtue of being released on parole at any historical point in time, would serve to preclude a

defendant from resentencing at any time in the future, even if, in the future, that defendant
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became eligible for resentencing under the literal terms of the statute with respect to an initial

conviction. Thus, the Court held that the test to be aﬁplied was not whether the Defendant, with

respect to the conviction for which he was applying to be resentenced, was more than thfee years

away from parole eligibility. The test was whether the Defendant had ar any time in the past been
“within three years of parole eligibility for that crime.

It is not clear what practical impact the Mills rule has had on the resentencing of Class A-
II felony drug offenders . That is because of the three year parole eligibility rule. Mills, when
contrasted with a rule wﬁich would consider resentencing eligibility only with respect to z;
Defendant’s initial conviction, would only affect a Class A-II felony drug offender who violated
their parole, was given a time assessment of more than three years and then applied for
resentencing. If resentencing eligibility under the 2005 DLRA was judged only with respect to
the conviction a defendant applied to be resentenced for, offenders who received time
assessments of less than three years would never be eligible for resentencing regardless of the
“fresh crimes” rule.

In sum, the Mills Court announced a rule which was broader than it might have chosen to
adopt given the “fresh crimes” rationale for its decision. The Court also announced a rule which
was broader than necessary to deny resentencing to Jose Then. But the decision also to a large
extent covered offenders who were ineligible for resentencing in any event. The more significant
practical effect of Mills would occur if its underlying rationales were applied to drug law
resentencing enactments which do not include the three year eligibility bar. That was the issue
before the First Department in Rodriquez (with respect to the 2004 DLRA) and which is before

this and numerous other trial courts now under the 2009 DLRA.
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Expansion of the Mills Rule to the 2004 DLRA: People v. Rodriquez

The Rodriguez Court, in a brief opinion, expanded the Mills rule to resentencing
proceedings undér the 2004 DLRA, which, inter alia, authorized resentencing for Class A-I
felony drug offenders. The Rodriquez Court cited.Mills but primarily relied upon the trial court’s
decision in People v. Bagby, 11 Misc 3d 882 (Sup Ct, Westchester Coﬁnty 2006, Bellantoni, J.).
Although a trial court decision, Bagby has been cited repeatedly to justify the denial of
resentencing motions under the 2005 DLRA and, more recently the 2009 DLRA and has assumed
great significance in the developing jurisprudence concerning the scope of resentencing under the
Legislature’s drug law reform enactmeﬁts. See McCloud, supra; Hernandez, supra; People v.
Smith, 45 AD3d 1478 (4" Dept 2007); People v. Roman, 12 Misc 3d 1197(A) (New York County
2006); People v. Cuebas, 12 Misc 3d 987 (Kings County 2006), affd, 47 AD3d 828 (2d Dept
2008); People v. Banks (Unreported Decision, Ind #7170/95 (Sup Ct, New York County, January
26, 2010, McLaughlin, J.) (construing the 2009 DLRA). Because Bagby will likely continue to
be reviewed by courts considering the scope of resentencing under the 2009 DLRA, it deserves
careful analysis.

People v. Bagby

In Bagby the Defendant was initially convicted of a Class A-1 felony drug offense in
1979. His 15 years to life sentence for that conviction was subsequently commuted by the
Governor to an 8 1/3 years to life term. He was released from prison in 1989, was arrested for a
technical parole violation in 2005 and received a 90 day time assessment to be served at the
Willard Drug Treatment Campus. While at Willard, he applied to be resentenced under the 2004

DLRA.



