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D E C I S I O N / O R D E R

T h e  d e f e n d a n t  h a s  m o v e d  p u r s u a n t  t o  S e c t i o n  4 4 0 . 4 6  o f  t h e

C r i n i n a L  P r o c e d u r e  L a w  (  t h e  R o c k e f e L l e r  D r u g  L a w  R e f o r m  A c t  /  f o r  a n

o r d e r  v a c a t r n g  L h e  i n d e t e r m i n a t e  s e n t e n c e  o f  2 - 6  y e a r s  i m p o s e d  u p o n

r h o  i r r r l a m a n +  O f  C O n V i C t i O n  e n t e r e d  a o a  i  n s t  f  o r  t h e  C r i m e  O fL r r L s ! 9 v  s Y q f  r t J L  ! v t  u

Ct in i na l  Possess ron  o f  a  Con t ro l l ed  Subs tance  i n  t he  Th i rd  Deg ree ,

and  re - sen tenc ing  h im  i n  acco rdance  w r th  t he  p rov i s : - ons  o f  Pena l -

Law  60 .04  and  70 .70 .  The  Peop re  have  opposed  t he  mo t i on  on  t he

g rounds  t ha t  t he  de fendan t  i s  no t  an  e l i g i b l e  i nma te  who  qua l i f i e s

fo r  t he  re l i e f  sough t .

C r im inaL  P rocedu re  Law  S  440 .46  (1 ) ,  wh i ch  became  e f f ec t i ve  on

Oc tobe r  7 ,  2009 ,  se t s  f o r t h  t he  e l r g rb i l i t y  r equ i remen ts  f o r  B  d rug

fe l ons  who  may  app l y  t o  be  resen tenced ,  as  f o f l ows :

A n v  n o r c n  n  i  n  f  h o  r - r r  c + n r ) r r  n f  t  h e  C ]  e n a  r t m e n t  O fu r t s  u 9 v s !  u l r I

co r rec t i ona l  se r v r ces  conv i c+ -ed  o f  a  c  l ass  B
fe l ony  o f f ense  de f rned  i n  a r t i c l e  two  hund red
twen ty  o f  t he  pena l  l aw  wh i ch  r vas  commi t t ed



p r ro r  t o  Janua ry  t h r r t een th ,  two  t housand
f i ve ,  who  r s  se rv i ng  an  i nde te rmrna te  sen tence
wr th  a  max j -mum te rm  o f  mo re  t han  t h ree  yea rs ,
f f i d y ,  excep t  as  p rov ided  i n  subd i v r s i on  f i ve  o f
t h i s  sec t i on ,  upon  no t i ce  t o  t he  app rop r ra te
d i s t r i c t  a t t o rney ,  app l y  t o  be  resen tenced  t o
a  de te rm ina te  sen tence  i n  acco rdance  w i t h
sec t i ons  60 .04  and  70 .1  0  o f  t he  pena l  l aw  i n
the  cou r t  wh i ch  imposed  t he  sen tence .

The  de fendan t  en te red  a  p l ea  o f  gu j_ l t y  t o  one  coun t  o f

C r im ina ]  Possess jon  o f  a  Con t roLLed  Subs tance  i n  t he  Th i rd  Deq ree

be fo re  t h r s  cou r t  on  Oc tobe r  \ 2 ,  2004  and  was  o r rg i na l l y  sen tenced

to  an  ag reed  upon  i nde te rm ina te  sen tence  o f  2 -6  yea rs  on  December

15 ,  2004 .  He  was  rece i ved  by  t he  Depa r tmen t  o f  Co r rec t i ona l -

se rv i ces  on  December  23 ,  2004 ,  TC I -eased  t o  pa ro le  supe rv i s i on  i n

2006 ,  and  re tu rned  t o  t . he  cus tody  o f  t he  Depa r tmen t  o f  Co r rec t i ona l

Se rv i ces  as  a  pa ro le  v i c l a to r  on  Oc tobe r  16 ,  2008 .  H i s  p resen t .

app l r ca t i on  f o r  r esen tenc ing  was  rece i ved  by  t he  cou r t  on  June  B ,

2009  and  de fe r red  un t i l  Oc tobe r  J ,  2009 ,  t he  e f f ec t i ve  c l a te  o f  t he

Cr im ina l -  P rocedu re  Law  S  440 .46 ,  a t  wh i ch  t ime  counse l  was  ass iqned

t o  r p n r e s e n t  \ i m .  A n  i n r t i a  i  a n n c ^ r A n . A  w  s  m a r l e  h v  t h e  c l e f o n c l a n t-  - t - -  r r r r  L l q r  q t / u E q !  a l r l g  w u J  l t r q u e  p I  u l . \ -

h i s  a t t o rney  and  t he  Peop le  on  November  2 ,  2009 ,  and  t he  ma t te r

ad jou rned  t o  November  30 ,  2009  f o r  t he  cou r t ' s  w r i t t en  dec rs ron .  On

November  6 ,  2009  t he  de fendan t  was  aga rn  re l eased  f r om the  cus tody

o f  t he  Depa r tmen t  o f  Co r rec t i ona l  Se rv i ces  t o  pa ro le  supe rv i s ron .

I n i t i a l l y ,  t he  cou r t  f i nds  t ha t  t he  de fendan t  was  neve r  an

e l i g i b l e  i nma te  f o r  r esen tenc ing  unde r  t he  Rocke fe l l e r  D rug  Law

Re fo rm  because  he  had  a l r eady  been  pa roJ .ed  I n  2006 ,  p r ro r  t o  t he



enac tmen t  o f  r e fo rm  fo r  t hose  conv rc ted  o f  B  d rug  f e l on res  go ing

r -n to  e f f ec t  on  Oc tobe r  7 ,  20A9 .  The  Cou r t  o f  Appea l s  has  de te rm ined

tha t  once  an  rnma te  has  been  pa ro led  he  i s  no  l onge r  i n  t he  cus tody

o f  Depa r tmen t  o f  Co r rec t i ona l  Se rv i ces  and  does  no t  qua l i f y  f o r

such  re l i e f  (Peop le  ys .  M i J7s ,  1 i  N . y .3d  527 ,  537 .  )

Fu r t he rmore ,  t he  appe l l a te  cou r t s  have  un i f o rm ly  he ld  t ha t  t he

Rocke fe l - Je r  D rug  Law  Re fo rms  we re  neve r  l n t cnded  by  t he  Leg rsLa tu re

to  app l y  t o  t hose  de fendan ts  who  have  been  pa ro led ,  v i o l a ted  pa ro le

and  been  re tu rned  t o  p r i son .  Th i s  i s  t r ue  o f  bo th  A - I  d rug  f e l ons

(Peop l -e  vs .  Bagby ,11  M isc .  3d  B82  [ sup reme  C t . ,  wes t ches te r  Co .

20061 )  and  A - r r  d rug  f e rons  (peopTe  vs .  M i r ) s ,  sup ra ;  peopTe  vs .

Bus taman te ,  62  A .D .3d  1209  [ 3 rd  Dep t . 2009 ;  peop le  vs .  McC Ioud ,3B

A .D .3d  1056  [ 3 rd  Dep t .  20071 ;  peop le  vs .  Mccu rdy ,  r r  M i sc .  3d  751

ISup reme  c t ,  K ings  Co .  2006 ] ) ,  and  t h i s  cou r t  can  f i nd  no  ra t i ona l

bas i s  f o r  ho ld rng  o the rw i se  w i t h  r espec t  t o  B  d rug  f e rons .

I ndeed ,  t h i s  cou r t  i s  i n  f u l l  aq reemen t  w i t h  t he  Cou r t  o f

Appea l s  t ha t  deem ing  an  i nma te  e l i g rb l e  f o r  r e l i e f  t hey  d rd  no t

o r i g i na l r y  quaJ - r f y  t o  r ece i ve  s rmp l y  by  v i r t ue  o f  t he  f ac t  o f

hav ing  been  re tu rned  t o  s ta te  p r i son  f o r  r eo f f end ing  i s  con r ra r y  co

sound  pub l r c  po l i c y .  As  no ted  by  t he  Cou r t  o f  Appea l s  i n  peopJe  ys .

M177s ,  sup ra  a t  537 ,  t o  ho rd  o the rw i se  " .  .  wou l -d  c rea te  i l J_og i ca1 ,

r f  no t  pe rve rse ,  r esu l t s .  "  F , : r  examp l -e ,  de f  endan ts  conv rc ted  o f  B

r ] r r r ^  + ^ ' l  ^ h  i ^ ^  ^ r i  ^ F  + ^  T r no r u g  r e l o n r e s  p r  r < - ' r  L o  L r a I I u a r y  1 3 ,  2 0 0 5 ,  o t h e r w i s e  i n e l i g i b l e  b y

v r r t u e  o f  h a v i n g  b e e n  r e l e a s e d  t . o  p a r o l e  s u p e r v i s i o n  p r i o r  L o  t h e



e f f ec t i ve  da te  o f  t he  s ta tu to r y  r e fo rm ,  cou l -d  conce i vab l y  be  g i ven

an  i ncen t i ve  t o  v ro l a te  pa ro le  i n  o rde r  t o  r e tu rn  t o  t he  cus tody  o f

t he  Depa r tmen t  o f  Co r rec t i ona l  Se rv i ces  p r i o r  t o  t he  max imum

exp i ra t j - on  o f  t he i r  o r i g i na l  i nde te rm ina te  sen tence  rn  o rde r  t o

app l y  f o r  r esen tenc ing  pu rsuan t  t o  t he  Rocke fe fLe r  D ruq  Law  Re fo rn

Acco rd ing l y ,  t he  de fendan t ' s  mo t i on  i s  i n  a l 1

Th i s  sha r - r  cons t i t u [ e  t he  Dec i s i on  and  o rde r

Da ted :  December  9 ,  2OO9

E N T E R

T o :  E r i c  F l o y d
L i n d a  M .  C a m p b e l l ,  E s q .
M i c h a e l  E .  F e r r a n t e ,  E s e
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