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H O N .  W I L L I A M  D .  W A L S H

DECIS ION/ORDER

The  de fendan t  has  moved  pu rsuan t  t o  Sec t i on  440 .46  o f  t he

Cr iminal  Procedure Law (  the nockefe l ler  Drug Law Reform Act l  for  an

o rde r  vaca t i ng  t he  agg rega te  i nde te rm ina te  sen tence  o f  f ou r  and

one -ha l f  t o  n i ne  yea rs  imposed  upon  t he  j udgmen t  o f  conv i c t i on

en te red  aga ins t  h im  pu rsuan t  t o  h i s  p l eas  o f  gu i l t y  t o  t he  c r imes

o f  C r in ina l  Possess : .on  o f  a  Con t ro l -Led  Subs tance  i n  the  Th i rd

Degree ,Cr im inaL  Possess ion  o f  a  Con t ro l - I ed  Subs tance  i n  the  Four th

Degree  and  Cr in ina l  Possess ron  o f  a  Con t ro fLed  Subs tance  i n  the

Seven th  Degree ,  and  seeks  to  be  resen tenced  i n  acco rdance  w i th  the

p rov i s i ons  o f  pena l  - Law  SS  60 .04  and  70 .70 .

The  Peop le  have  opposed  the  mo t ion  on  the  g rounds  tha t  t he

de fendan t  i s  no r -  an  e l i g i b l e  i n , na te  who  qua l i f i e s  f o r  t he  re l i e f

sough t  because  he  has  p rev ious l y  been  conv i c ted  o f  an  "exc lus i on

o f f ense " ,  i . e . ,  Mans laugh te r  i n  t he  Second  Deg ree .

C r i n i na l -  P rocedu re  Law  S  440 .46  (1 ) ,  wh i ch  became  e f f ec t i ve  on

Oc tobe r  7 ,  2009 ,  se t s  f o r t h  t he  e l i g i b i l i t y  r equ i remen ts  f o r  B  d rug

fe l ons  who  may  app l y  t o  be  resen tenced ,  as  f o l l ows :



Any  pe rson  i n  t he  cus tody  o f  t he  depa r tmen t  o f
co r rec t i ona l -  se r v i ces  conv i c ted  o f  a  c l ass  B
fe l ony  o f f ense  c i e f i ned  i n  a r t i c l e  two  hund red
twen ty  o f  t he  pena l  l aw  wh ich  was  commi t ted
p r i o r  t o  Janua ry  t h i r t een th ,  two  t housand
f r ve ,  who  j - s  se rv i ng  an  i nde te rm ina te  sen tence
w i t h  a  max imum te rm  o f  mo re  t han  t h ree  yea rs ,
f rdy ,  excep t  as  p rov ided  i n  subd iv i s j -on  f i ve  o f
t h  i  s  s e r - f  i o n  .  * ^ r  i  ^ ^  t r r  t h o  a n n r o n r i a t eL r r r J  J e u u ! v r r ,  U y v r r  l r U L - I U g  L \ J  L l l C  o ' | , y r U y J

d i s t r i c t  a t t o rney ,  app l y  t o  be  resen tenced  t o
a  de te rmrna te  sen tence  i n  acco rdance  w i th
sec t i ons  60 .04  and  70 .1  0  o f  t he  pena l  l aw  i n
the  cou r t  wh i ch  imposed  t he  sen tence .

C r tm inaL  P rocedu re  Law  S  440 .46  (5 )  s t a tes ,  i n  r e l evan t  pa r t :

The  p rov i s i ons  o f  t h i s  sec t i on  sha l l  no t  app l y
l - n : n r r  h 6 r c n n  W h O  i S  S e 1 . v i . - :  c o n f a n r - e  O n  ar e ! v r r r Y  q  J v r r u v r r v v

conv i c t i on  f o r  o r  has  a  p red i ca te  f e l ony
conv i c t i on  f  o r  an  exc lus i - on  o f  f  ense .  Fo r
pu rposes  o f  t h i s  subd i v i s i on ,  do  "exc lus i on
o f f ense "  i s :

/  a  I  A  r - r i  m e  f  o r  w h i C h  f  h c  n e r s o n  w a s\ * , ,
p rev ious l y  conv i c ted  w i t h i n  t he  p reced ing  t en
yea rs ,  exc lud ing  any  t ime  du r i ng  wh i ch  t he
o f f ende r  was  i nca rce ra ted  f o r  any  reason
be tween  the  t ime  o f  t he  commiss ion  o f  t he
p rev ious  fe lony  and  the  t ime  o f  t he  commiss ion
o f  t he  p resen t  f e l ony ,  wh i ch  was :  ( i ) a  v i o l en t
f e l ony  o f f ense  as  de f i ned  i n  sec t i on  70 .02  o f
t h e  n F n A l  

' l  
a r ^ 2 .  r ^ r 1  1 i ' i  \  ^ n \ /  O t h e f  O f f e n S e  f O f, v L \ r ' ,

wh ich  a  mer i t  t ime  a l l owance  i s  no t  ava i l ab le
pu rsuan t  t o  subpa rag raph  ( i i )  o f  pa rag raph  (d )
o f  subd i v i s i on  one  o f  sec t i on  e i gh t  hund red
th ree  o f  t he  co r rec t j -on  l aw ;

The  cou r t  f i nds  t ha t  t he  de fendan t  i s  no t  an  e l i q i b l e  i nma te

because  h i s  p r i o r  conv j - c t i on  fo r  t he  c r ime  o f  Mans l -auqh te r  i n  t he

Second  Deg ree  mee ts  t he  c r i t e r i a  f o r  an  "exc lus i on  o f f ense "  se t

f o r t h  i n  C r i n i na l  P rocedu re  Law  S  440 .46  (5 )  ( a )  ( i i )  Mans l -augh te r

i n  the  Second  Deqree  i s  an  o f fense  fo r  wh ich  mer i t  t ime  i s  no t



a l l owed  pu rsuan t  t o  Co r rec t i on  . Law  S  903 (  1 ) (d ) ( r i ) .  The  de fendan t

en te red  a  p l ea  o f  gu i l t y  i n  Onondaga  Coun ty  Cou r t  Lo  Mans l -augh te r

in  the Second Degree (  reduced f rom Murder  in  the Second Degree and

in  f u l l  sa t i s f ac t i on  o f  t he  add i t i ona l  c r imes  o f  Robbe rv  i n  t he

second  Degree ,  Robbery  i n  t he  Th i rd  Degree ,  AssauJ t  rn  the  Th i rd

Degree and Cr iminaL Possessron of  a  Weapon in  the Four th Degree

a l l eged  t o  have  occu r red  on  June  6 ,  1991  )  and  was  sen tenced  t o  an

inde te rm ina te  t e rm  o f  t h ree  t o  n i ne  yea rs  on  Feb rua ry  r g ,  1992 .  on

March  r J ,  r 994 ,  he  en te red  a  p l ea  o f  gu i r t y  i n  onondaga  coun ty

Cour t  t o  t he  c r ime  o f  A t tempted  Cr im ina f  Possess ron  o f  a  Con t ro l f ed

Subs tance  i n  the  Th i rd  Deqree  and  rece i ved  an  i nde te rm ina te

sen tence  o f  one  t o  t h ree  yea rs .

The  de fendan t  was  i n i t i a l Ly  r e l eased  t o  pa ro le  supe rv i s i on  on

oc tobe r  r J ,  1996 .  on  Ap r i l  16 ,  r 99 i ,  pa ro re  was  revoked  and  he  was

re tu rned  t o  s ta te  p r i son  as  a  pa ro le  v i o l a to r .  He  was  aga in  pa ro led

on  Feb rua ry  4 ,  1998 ,  and  on  Oc tobe r  B ,  2002  pa ro le  was  aga in

revoked  and  he  re tu rned  f o r  a  second  t ime  t o  s ta te  p r i son  as  a

pa ro le  v i o l a to r .  He  was  f i na l l y  r e l eased  f r om s ta te  p r i son  on  June

6 ,  2003  and  d i scha rged  f r om pa ro le  supe rv i - s i on  on  oc tobe r  27  ,  2003 ,

t he  max imum exp i ra t i on  da te  o f  h i s  sen tence .

Add i t i on6 l l r r  :  hanah  wa r ran t  was  i s sued  f o r  t he  de fendan t  on

June  18 ,  199 f  and  i s  no t  c l ea r  f r om the  D i v i s i on  o f  C r im ina l

Jus t r ce  Se rv i ces  reco rds  be fo re  t he  cou r t  when  he  was  re tu rned  t o

cou r t  on  t ha t  wa r ran t .  Ano the r  bench  wa r ran t  was  i s sued  f o r  t he



de fendan t  on  Ap r i l  I J ,  7992 ,  upon  wh i ch  he  was  re tu rned  t o  cou r t  on

November  18 ,  1993 .  On  December  L4 ,2001  he  was  a r res ted  f o r  t he

o f f ense  o f  Pe t i t  La rceny ,  wh i ch  he  subsequen t l y  en te red  a  p l ea  o f

gu i l t y  t o  i n  Sy racuse  C i t y  Cou r t  on  March  28 ,  2002  and  was

sen tenced  t o  a  de f i n i t e  t e rm  o f  t h i r t y  days  and  a  one  yea r

cond i t i ona l  d i scha rqe .

The  t ime  pe r i od  be tween  t he  commiss ion  o f  t he  p resen t  d rug

o f f ense ,  November  12 ,  2003 ,  a r : d  . June  5 ,  i 991 ,  t he  da te  o f  t , he

commiss ion  o f  t he  o f f ense  o f  Mans l -augh te r  i n  t he  Second  Deg ree ,  i s

s l i oh t lw  o r zo r  twe ' l  ve  vea rq -  The  exac t  amoun t  o f  t ime  t he  de fendan t. , " * J  e  
l / u u l J .

has  been  i nca rce ra ted  du r i nq  t ha t  t ime  pe r i od  i s  no t  asce r t a i nab le

due  to  the  i ncomp le te  reco rds  be fo re  the  cou r t  w i th  respec t  t o  t he

bench  wa r ran t s  i s sued ,  when  pa ro le  de ta i ne rs  we re  l odged  and  t he

t ime  he  ac tua l l y  se rved  on  t he  2002  Pe t i t  La rceny  conv i c t i on .

H o w e v e r ,  w h e n  t h e  t o t a l  a m o u n t o f  t i m e  t h e  d e f e n d a n t  s p e n t

i n ca rce ra ted  wh i ch  i s  asce r t a i nab le  i

twe l ve  yea r  pe r i od  be tween  t he  o f f enses

s i x  yea rs ,  b r i ng ing  h im  we l l  w i t h i n  t he

n , r r n a c a c  a f  - l o f  e r m i  n . i  n o  w h e t h e f  h e  W a Sv u  u 9 ! r r ( r r r I l t Y  w t t g

o f f e n s e .  "

s  t aken  i n to  accoun t ,  t he

i s  t o l l ed  by  app rox ima te l y

t F n  v p a r  t i m e  f r a m e  f o r  t h e

c o n v l c t e d  o f  a n  " e x c l u s i o n

Fur the rmore ,  a l t hough  no t  r e l evan t  t o  t he  i s sue  o f  t he

de fendan t ' s  e l i g i b i l i t y ,  i t  i s  wo r th  no t i ng  t ha t  he  i s  an  i 11ega1

immig ran t  who  has  p rev ious l y  been  depo r ted  f r om th i s  coun t r y  by  t he

Fede ra l  Bu reau  o f  Immig ra t i on  and  Cus toms  En fo rcemen t ,  and  who  w i l l



aga rn  be  sub ;ec t

s ta te  p r i son .

t ^  r l o n n - l - a i - j n n  h . i - ' . n r - o m . i  n o  r e l e a S g  f f O mu q u f v r r  u v v r t  t t I -  u P v v t r t ! . 1 y  ! s r 9 q J

Acco rd ing l y ,  because  t he  de fendan t  i s  no t  an  e l i q i b l e  i nma te

w i t h i n  t he  mean  i  no  o f  c r i  m i -p6 l  P rocedu re  Law  S  44  O  .46 ,  h i s  mo t i on

i s  i n  a I l  r espec t s  den ied .

Th i s  sha lL  cons t - i t u t e  t he

Da ted :  December  9 ,  2009

Dec i s i on  and  Orde r o f  t he  Cou r t

/

HON W T L L I A M  D .  W A L S H
E N T E R

T o :  E d u a r d o
L i n d a  M .
M i c h a e l

J imene z
C a m p b e l I ,  E s q .

E .  F e r r a n t e ,  E s q


