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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 56

....................................... X
THE PEOPLE OF THE STATE OF NEW YORK
DECISION AND ORDER
- against - CPL § 440.46 MOTION
Indictment No. 1408/00
EDWARD LEE,
Defendant.
....................................... X

For the People: ADA Thomas Burke, Office of the Special Narcotics Prosecutor
For the Defendant: David J. Klem, Esq., Center for Appeliate Litigation

ARLENE D. GOLDBERG, J.:

On September 8, 2000, the defendant was sentenced, as a persistent felony
offender, to concurrent indeterminate terms of imprisonment of seventeen years to life
on his convictions, after jury trial, of the class B felonies of criminal sale of a controlled
substance in the third degree (PL §220.39[1]) and criminal possession of a controlled
substance in the third degree (PL §220.16[1]) and a concurrent one year term of
imprisonment on his conviction for resisting arrest (PL §205.30). The convictions were
affirmed on appeal. People v. Lee, 295 AD2d 257 (1% Dept 2002), Iv denied, 98 NY2d
731 (2002), habeas denied, 2008 WL 2477451 (SDNY 2008).

In a motion dated April 7, 2010, the defendant has moved to be resentenced on
the sale and possession counts to concurrent determinate terms of imprisonment
pursuant to the Drug Law Reform Act of 2009.' See, L.2009, c.56, pt. AAA, §9, CPL
§440.46. The People have filed a response opposing resentence arguing that
defendant is ineligible under the “look back” provision of CPL §440.46(5)(a) due to his
1993 violent felony conviction for robbery in the second degree. Alternatively, the
People request that if the court decides defendant is eligible for resentence, he should

receive the maximum permissible sentence, as a second felony drug offender with a

previous violent felony conviction, of a determinate term of fifteen years with three years

This motion was randomly assigned to me as the Justice who presided at the trial and sentence
in this matter, the Honorable John E.H. Stackhouse, is retired.



of post-release supervision. Defendant has filed a reply in which he asks that he be
resentenced to a determinate term of ten years with two years of post-release
supervision.

DISCUSSION

The resentencing provisions of the 2009 Drug Law Reform Act permit those who
were convicted and sentenced for class B felony drug offenses to apply for resentence.
The eligibility requirements include, inter alia, that the applicant be in custody, serving
an indeterminate sentence with a maximum term of more than three years, for a class B
drug felony committed prior to January 13, 2005. See, CPL §440.46. However, the
statute provides in subdivision (5) that a defendant is not eligible to be resentenced if
he is serving a sentence on a conviction for or has a predicate felony conviction for an
exclusion offense. An exclusion offense is defined as, “a crime for which the person
was previously convicted within the preceding ten years, excluding any time during
which the offender was incarcerated for any reason between the time of the
commission of the previous felony and the time of commission of the present felony,
which was: a violent felony offense as defined by section 70.02 of the penal law . . .”
See, CPL §440.46(5)(a). The term “exclusion offense” also includes a second violent
felony offense or a persistent violent felony offense for which the person has previously
been adjudicated. See, CPL §440.46(5)(b).

While the People ask that the Court find the defendant ineligible for resentence
based on his previous conviction for an exclusion offense (robbery in the second
degree) and ask to preserve this issue, they acknowledge that the weight of authority at
the trial court level has held that the preceding ten years refers to the ten year period
immediately preceding the filing of the motion for resentence. 1 find, in accordance with
the cases cited by the defendant, that the “look back provision” of the statute refers to
the ten year period immediately preceding the date of the filing of the application for

resentence. Further, the tolling provisions, have been interpreted to exclude “only that
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time an offender has spent incarcerated between the commission of the violent felony
offense and the present drug offense, and not time spent in custody after the present
offense was committed.” See, People v. Roman, 2009 NY Slip Op 29493 (Supreme Ct
Bronx Co. 2009, Mogulescu, J.) Therefore, since the instant drug offenses occurred on
December 13, 1999 and the time after the commission of that offense does not get
tolled, defendant’s prior violent felony robbery conviction from December 14, 1993,
does not preclude his eligibility for resentence.

Since the defendant is eligible for resentence, his application for resentence
must be granted unless “substantial justice dictates” that resentencing be denied.
See, L. 2004, Ch. 738, §23 incorporated by reference in DLRA 3; CPL §440.46 (3). It
is further recognized that there is a strong presumption in favor of resentencing eligible
defendants. See, People v. Lopez, 10 Misc 3d 1056(A) (Sup Ct, NY Co 2005).
Nevertheless, a Court does retain a measure of discretion in determining whether or not
to grant the application. See, People v. Gonzalez, 29 AD3d 400 (1% Dept 2006), lv
denied, 7 NY3d 867 (2006). In making the determination, the court may consider “any

facts or circumstances” relevant to the imposition of a new sentence which are
submitted by the defendant or the People, (see, L. 2004, supra), and in addition shall
consider the defendant’s institdtional record of confinement, which shall include, but not
be limited to, the defendant’s disciplinary history as well as the defendant's participation
in or willingness to participate in treatment or other programming. See, CPL §440.46
(3).

As required by the statute, the defendant was produced before the Court for a
hearing on June 17, 2010. The parties stated that they were not calling any witnesses
or introducing any other evidence, but were relying on their respective written
submissions.

I have carefully reviewed those submissions which demonstrate that the People

do not contend that substantial justice dictates that defendant’'s motion be denied and |
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conclude that it does not. Atissue is the appropriate resentence.

The defendant’s drug convictions in this matter arise from his acting in concert
with another on December 13, 1999, in the street sale of twenty dollars worth of crack
cocaine to an undercover police officer and defendant having possessed an additional
six vials of crack cocaine that he threw to the ground. Clearly, the defendant is not a
high level drug dealer. However, as claimed by the People and conceded by the
defense, the defendant does have a significant criminal history, having accrued since
1984, when the defendant was 19 years old, five prior felony and two misdemeanor
convictions. Defendant’s felony convictions consist of two 1984 convictions, on a single
date (March 30, 1984), for robbery in the third degree and criminal sale of a controlled
substance in the third degree, a 1987 conviction for grand larceny in the fourth degree,
a 1991 conviction for criminal possession of stolen property in the fourth degree and a
1993 conviction for robbery in the second degree. The defendant was convicted of
misdemeanor assault in 1991 and the misdemeanor of criminal possession of a
controlled substance in the seventh degree in 1998. All of defendant’s convictions
resulted in jail sentences. The defendant also has a history of violating the terms of his
parole and has had his parole revoked numerous times.

Since his incarceration in the instant case, the defendant has committed twenty-
two disciplinary infractions. All but one were tier two infractions for a variety of mis-
behaviors, including, inter alia, not sitting in his assigned seat in class, taking sugar
packets from the cafeteria, not having identification, having a hot pot in his cell, taking
an unauthorized shower as well as disobeying orders, fighting and engaging in
threatening behavior. The defendant’s most recent Tier Two infractions were over one
year ago, in February and March of 2009, for flooding the toilet in his cell. The single
Tier Three infraction the defendant has was committed five years ago and involved
fighting with another inmate and refusing direct orders to stop.

In April of 2009 the defendant enrolled in the DOC’s Aggression Replacement

ks
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Training program (ART) which he successfully completed in June of 2009. His
evaluation from that program shows that he received satisfactory marks in all
categories. Notably, the defendant has remained infraction free throughout the time he
was in the program as well as since completing the program. During his incarceration,
the defendant has also sought to address his drug addiction by twice entering DOCS
Alcohol and Substance Abuse Treatment Program (ASAT). Although the defendant
has yet to complete the program, he expresses a desire to resume enrollment in ASAT.
The defendant has also spent much of his incarceration time trying to further his
education through participation in the prison adult basic education program and pre-
GED classes. In 2006, the defendant earned a “Student of the Week” certificate.
The teacher evaluations of defendant included in his submission (exhibit E), the latest
of which is dated January 26, 2010, are highly complimentary, not only about
defendant’s educational progress but his behavior, attitudes and commitment to his
studies. The defendant has also pursued vocational training programs while in prison.
The defendant, now 45 years old, had an exceedingly sad and harsh childhood.
He was raised in a single parent home and witnessed domestic abuse by his father
against his mother. In addition, the defendant was physically harmed by his father and
also witnessed his father shoot a young man and stab someone else. The defendant
struggled in school either due to fetal alcohol syndrome or other undiagnosed learning
disabilities and did not complete high school. He was thrown out of his home when he
was twelve years old and began abusing marihuana and then cocaine. The defendant
became a homeless drug addict who alternated between prison and life on the streets.
Upon release from prison, defendant would be offered to participate in a Re-Entry
Program by the Center for Appellate Litigation to assist him in obtaining housing,
treatment for addictions, mental health counseling, if necessary, vocational training and
opportunities and benefits. Defense counsel, who has represented the defendant for

over ten years, attests to the “enormous growth” that he has witnessed in the
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