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COUNTY COURT
STATE OF NEW YORK COUNTY OF ONONOAGA

PA6E L1:/ 8 J

CRIMINAL DIVISION
Index #  09 '1190
Indictment No. 2009-0952-1

PEOPLE OF THE STATE OF NEW YORK

ADOLFO TAVERN S,

DECISION
AND OROER

Defe n dant

OECISION after argument
County Co!rt Judge, on the Bth

APPEARANCES:

For lhc People:

For the Dcfendantl

bc{ore HON. JEFFREY R.
day ot Dccember, 2009.

MERRILL,  Ac t ing

Will iam J. l- itzpatrick, Esq-
Onondaga County District Attorney
4"' Floor, Criminal Corrrts Buijding
Syfacuse, Ncw York 13202
By:  Br ian  J .  Coun ihan,  Esq.

Marc Waldauor, Esq.
447 E. Washington Street
syracuse, New York 13202

Dc lendan t  i s  cha rgod  rn  a  fou r  coL rn l  I nd  c lmen t  w i l h  cn rn rna l  sa le  o la  con t ro leC

substance tn the third degree (two counl5) anC cr,nrrna possess on of a coalro lcd

subslance rn lhelhrrd degree (two counls). Defendant fequested 0art icipatrorl l f  the

ludicial Ci!,ersron program pu6uanl io afi lcle 21e of theCPL On Novemt,ef 5 200Sa

hearing v./as held rn accordarce wrth CPL 216 05(3) lhe courl iound defFr.danl el orble

for acceptarce nto the judicial d vers on program cver lhe Deople s objeclron.

At plea a locut on the People insisred ihal defendant enter a -qLl r1y prea 1a alr FcLrr
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co!ols of the rndrclrrent. Defendant .efused to pJead gull ly to al four cDrnts The

People contendeC that CPI 216 05i41 rgqurres i  ctu l ty Ftea to a I co!rts before rne

couRcan grantludicra drversOn. The d€fendanl arg!ed to the co,ltra.!

The s{.rbject statute, CPI 216 05(4). providcs, as pert inel l l  aslotows Pr.J, l . ,

the court 's issuing an order granting lud .tal diversion, the el igitJ e Cefcndanr sl.erl  bL

.eqrired lo ef ter a pled ct gl ' ]r l ty to the harg- Ur.h-r!n.. Tlrc sratL,le fLrdhcrstates

that a quil ty plea rnay nol be reqLrired under certain 'exceptional crrcumsta'rces ncl

applicable here

tor i ls at] lhonty the Pe,);) le re y upon CPL 220 10 whrch scts forth the types of

Dlcas \,vhrch may be enteaed v/hen an rndiclment ts Dendlng Slrbdivtsron 4, paraqfal)h

(al of the statute pcrmits a defendant to plead gurlty to "one or more brl nol al l  of th€

(rtfenses charged' n a mu t i-count ndrctr|e l  hri l  only upon 'both thc permisslon .), the

coud and lhe consenl of the people ]- lre court cc:rcurs with l lre Peoplc lo the exterl

that this CPL section rs drsposrtrve of the rssue in non-l!drcrai divers'on cases. 'n OPL

artice 2l6ludicia diversion cases ho,vev€r the plea conslraints ol CPL 220 10 are nol

conliollrng

Honorable Barry Karn ns, Adrnrnrstrative Judge for Cr rnina [4aiters in tho

Seccnd Judrcra D sfrcl. declared that the latesl drug refo:m rav,', whith inr. ' ludes the

new CPL artrcle 216 "dramal cally changes the Rccl',efelle' Druq La,{s and pfovrd€s for

subs tan t ia l  amel io fa t  on  o f  lhe i r  harshes i  p rov ,s rons '  (Kamrns .  New 2009 0ruq  Cr ime

Leqislatiqn . 0ruo Law Reform Act of 2009, NYSBA, NY Crim Law Nev/sletler \. 'o 7.

No 4 [Fall 2009]) The sweeprng changes e..phasrze a.o encourage lhe d.!3

lreatment disposit on as an alternative lo a straight pr,son sentence
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ellolv lhe ludrciary to ta or appropriate d.ug lrealment programs for fose defendarls

found to meel ihe eirgrbl lr ly requirenlenis l t  is the courl that sets (he parameters for

trealmenl Concomltantly. i t  ls the courr thal has been grven lhc auLhori lV 1o fashto' l

sui lablc plea barga ns The cou.l has been q ven control of delencianl s trcalnrenl

prograrn frc'n start to f n sh.

lhe ludicial drversion program s a unrque promulgatron ol lhe egrs alure To arLj

1s implemental on, the ch ef admrnisttnlo. of the cqurls lras been charged with 1fe

nddil ional d! ly to ensure that cascs c rg ble ler d versio'1 are assigneu lLi jLr( j !es who are

n the best posil ion to provide effeclrve \r iperv s en over suclt 0ases (sel- . lud:aiary L a!4'

t i212i2.l lr l)  Clearly the le.Jslalve rrpetus i9 to drvert more rlefencianls fronl

ncarceaalon lo lrealrncnt.
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The oeople s denrand of a gurlry plea to every ccunt of an nd clrnenl rs a

count indictment prior lo defendant s entry into the ludLcEl divers on prffarr

Tl '15 colst  lJtes l^e o6crs o. a.d oroef of l i l .  coLd

HON. JEFIXEY R. il lERRltL !
Aclinq Cdunty Court Judqe
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disincenl ve to a defendaot s eniry rnto the judicial diversion pfogram The Peoplo s

position rs conkaryto the leglsiatrve ntenl and spir of CPL artrcle 2" t j

Accordrnqlv. i t  is the determination of thrs coLlrt that the CPL 216.05141 language

lh;r l  " lhe elrgible delendant shall  be reqU|lcd lo enter a p]ea of q!r l ly to t l .9 cha.ge or

charges' does not nandale entry of a qur ty plea to each and e', 'erl ,  crounl ! f  a rnu t -

ENTER

Datedr  January  4 ,  2010
S!,.ac!se New York


