STATE OF NEW YORK
COUNTY COURT :: BROOME COUNTY

THE PEOPLE OF THE STATE OF NEW YORK

DECISION AND ORDER
V5=
SHANDELL TERRY, Ind#03-91
Defendant.
MARTIN E. SMITH, J.

By notice of motion and affidavit under date of February 2, 2010, counsel for the defendant
seeks an order re-sentencing defendant in accordance with Criminal Procedure Law §440.46. The
People have responded under date of March 3, 2010. An appearance was had on May 18, 2010. At
that appearance, the Court advised the defendant that it intended to deny the defendant’s application.

The defendant was on parole for his October 2001 conviction for Criminal Sale of a
Controlled Substance in the Third Degree when he engaged in conduct leading to his indictment on
February 13, 2003 for three counts of Criminal Sale of a Controlled Substance in the Third Degree
under the above indictment number 03-91. Pursuant to a negotiated disposition, the defendant was
permitted to plead guilty to Criminal Sale of a Controlled Substance in the Fifth Degree, and was
sentenced to a prison term of three and one half'to seven years to be served in the “Willard” program.
Having thereafter determined that “Willard” was not available because of the defendant’s predicate
conviction, the sentence and plea were vacated. With the consent of the Court and the People, the
defendant was permitted to plead guilty as a second felony offender to one count of Criminal Sale
of a Controlled Substance in the Third Degree in satisfaction of the indictment, and permitted to
enter a long term in patient treatment program. The negotiated disposition at the that point
contemplated that if the defendant successfully completed the program, the indictment would be

dismissed. The defendant stayed in the program about eight months, and then
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permitted to be released for a family funeral, he failed to return to the program. A warrant for his
arrest was issued in January 2005. On September 23, 2005, the defendant was returned to Broome
County Court and was sentenced to an indeterminate term of five to ten years in state prison.

As set forth in the People’s submission, the defendant engaged in conduct in January of 2009
(while on parole) which led to his indictment for Criminal Sale of a Controlled Substance in the
Third Degree under Indictment number 09-41. Pursuant to a negotiated disposition, he pled guilty
as charged and was sentenced to a determinate term of imprisonment of six years, to be followed by
three years of post-release supervision. A weapons possession charge was dismissed in satisfaction
of the disposition of the indictment.

The People’s response accurately sets forth the chronology of events with respect to both
indictments. The People had argued that the defendant was not eligible to apply for re-sentencing
under CPL §440.46. In addition, they argue that the original sentence imposed, given the
defendant’s conduct at the time, were and remain appropriate. Although the people’s position is that
re-sentencing is not warranted, they urge that should the Court grant the application, they would
recommend a determinate term of at least ten years with three years post-release supervision.

The .df:fendant provides information re-gatﬂing his efforts at rehabilitation from March 2006
through September 2006, work history, and disciplinary record while incarcerated. He had a Tier
3 violation, “threats™ as recently as September 23, 2009.

“Rockefeller Drug Law Reform” (L. 2004 ¢. 738) had amended the correction law, the
criminal procedure law, the penal law and the executive law in relation to controlled substance
offenses and indeterminate sentences, and it had also repealed certain provisions of the correction
law, the criminal procedure law and the penal law in relation to controlled substance offenses and

indeterminate sentences. The purpose of the legislation was to reform the sentencing structure of

2






