
COUNTY COURT
COUNTY OF ONCNDAGA STATE OF NEW YORK

T H E  P E O P L E  O F  T H E  S T A T E  O F  N E W  Y O R K ,
P l a i n t i f f ,

- V S _

D E L M E T R I  T U R N E R ,
Defendant

I nd i c tmen t  #  2  0  04  -  I  I  59 -  I
&  2004 -1084 -1
rndex  #  03 -1113

H O N .  W ] L L I A M  D .  W A L S H

DECIS ION/ORDER

The  de fendan t  has  moved  pu rsuan t  t o  Sec t i on  440 ,46  o f  t he

Cr im ina l  P rocedure  Law ( the  Rocke fe lTe r  D rug  Law Re fo rm Ac t i  f o r  an

o rde r  vaca t i ng  t he  concu r ren t  i nde te rm inace  sencences  o f  s i x  t o

twe l ve  yea rs  imposed  upon  t he  j udgmen ts  o f  conv i c t i on  en te red

aga ins t  h im  upon  h i s  p l eas  o f  gu i l t y  t o  one  coun t  o f  C r im inaL  SaLe

o f  a  Con t ro f l - ed  Subs tance  i n  the  Th i rd  Deqree  under  each  o f  t he

above - re fe renced  i nd i c tmen ts ,  and  seeks  t o  be  resen tenced  i n

acco rdance  w i t h  t he  p rov i s i ons  o f  pena l -  - l a ra  SS  60 .04  and  70 .70 .

The  Peop le  have  opposed  che  mo t ion  on  the  g rounds  tha t  t he

de fendan t  i s  no t  an  o l i n i h l e  j nma te  who  qua l i f i e s  f o r  t he  re l i e f

sough t  because  he  has  p rev ious l y  been  conv i c ted  o f  an  "exc lus i on

o f f ense , "  i . e . ,  Bu rg la r y  i n  t he  Second  Deg ree .

C r im ina l  P rocedu re  Law  S  440 .46  (1 ) ,  wh i ch  became  e f f ec t i ve

Oc tobe r  7 ,  2A09 ,  se t s  f  o r t h  t he  e l i g i b i l i t . y  r equ i remenrs  f  o r  \ \

d rug  f e l ons  who  may  app l y  t o  be  resen tenced ,  as  f o l l ows :

on

D



Any  pe rson  i n  t he  cus tody  o f  t he  depa r tmen t .  o f
co r rec t i ona l  se r v r ces  conv rc ted  o f  a  c l ass  B
fe l ony  o f f ense  de f i ned  i n  a r t i c l e  two  hund red
twen ty  o f  t he  pena l  l aw  wh ich  was  commi t ted
p r i o r  t o  Janua ry  t h i r t een th ,  two  t housand
f i ve ,  who  i s  se rv i ng  an  i nde te rm ina te  sen tence
v i i t h  a  max imum te rm  o f  mo re  t han  t h ree  yea rs ,
f t dy ,  excep t  as  p rov ided  i n  subd i v i s i on  f i ve  o f
t h r s  sec t i on ,  upon  no t i ce  t o  t he  app rop r i a te
d i s t r i c t  a t t o rney ,  app l y  t o  be  resen tenced  t o
a  de te rm ina te  sen tence  i n  acco rdance  w i th
sec t i ons  60 .04  and  70 .70  o f  t he  pena l  1aw  i n
the  cou r t  wh i ch  imposed  t he  sen tence .

C r i n i na l -  P rocedu re  Law  s  440 .46  (5 )  s t a tes ,  i n  r e ]evan t  pa r t :

The  p rov i s i ons  o f  t h i s  sec t i on  sha l l  no t  app l y
to  any  pe rson  who  i s  se rv i ng  a  sen tence  on  a
conv i c t i on  f o r  o r  has  a  p red i ca te  f e l ony
conv i c t i on  f  o r  an  exc l - us i on  o f  f  ense .  Fo r
pu rposes  o f  t h i s  subd i v i s i on ,  dn . . exc lus i on
o f f ense "  i s :

(  a  )  a  c r ime  fo r  wh ich  the  pe rson  was
p rev ious l y  conv i c ted  w i rh i n  t he  p reced ing  t en
yea rs ,  exc lud ing  any  t ime  du r i ng  wh i ch  t he
o f f ende r  was  i nca rce ra ted  f o r  any  reason
be tween  the  t ime  o f  t he  commiss ion  o f  t he
p rev tous  fe lony  and  the  t ime  o f  t he  commiss ion
o f  t he  p resen t  f e l ony ,  wh i ch  was :  1 i ) a  v i o l en t
f e l ony  o f f ense  as  de f i ned  i n  sec t i on  70 .02  o f
t he  pena l  l aw ;  o r  ( i i )  any  o the r  o f f ense  f o r
wh ich  a  mer i_ t  t ime  a l l owance  i s  no t  ava i l ab le
pu rsuan t  t o  subpa rag raph  ( i i )  o f  pa rag raph  (d )
o f  subd i v i s i on  one  o f  sec t i on  e i gh t  hund red
th ree  o f  t he  co r rec t i on  l aw ;

The  cou r t  f i nds  t ha t  t he  de fendan t  i s  no t  an  e l i g i b l e  i nma te

because  h i s  p r i o r  conv i c t i on  f o r  t he  c r ime  o f Burg la ry  rn  the

S e c o n d  D e g r e e ,  a  v i o l e n t  f e l  o n v  -  m o o l s  t h e  c r i t e r i a  f o r  a n

"exc lus i on  o f  f  ense "  se t  f  o r t h  i n  c r im ina l  p rocedu re  . La rv  s  440  . 46

(5 )  ( a )  ( i ) .  The  de fendan t  en te red  a  p l ea  o f  gu l l t y  i n  onondaga



Coun ty  Cour t  t o  one  coun t  o f  Bu rg la ry  i n  t he  Second  Degree  wh ich

was  a r l eged  t o  have  occu r red  on  November  22 ,  r gg i  ,  and  was

sen tenced  to  an  i nde te rm ina te  te rm o f  two  and  one -quar te r  t o  f ou r

and  one -ha l f  yea rs  on  Feb rua ry  24 ,  199g .

The  de fendan t  was  i n i t i a l l y  r e l eased  t o  pa ro le  supe rv i s i on  on

May  22 ,2001 .  on  May  r J ,2002 ,  pa ro le  was  revoked  and  he  was

re tu rned  t o  s ta te  p r i son  as  a  pa ro le  v i o l a to r .  He  was  even tua l l y

re l eased  f r om s ta te  n r i  qon  upon  t he  max imum exp i ra t i on  o f  h i s  t e rm

o f  imp r i sonmen t  on  Feb rua ry  5 ,  2003 .

The  t ime  pe r iod  be tween  the  commiss i -on  o f  t he  f i r s t  o f  t he

p resen t  d rug  o f f enses ,  June  2 ,  2004 ,  and  t he  da te  o f  che  commiss ion

o f  t he  o f fense  o f  R r t raaTr t t  j J1  the  Second  Degree ,  November  22 ,  l gg7 ,

i s  s i x  yea rs ,  5  mon ths  and  11  days .  The  t ime  pe r i od  be tween  t he

commiss ion  o f  t he  second  o f  t he  p resen t  d rug  o f f enses ,  Aug rus t  4 ,

2004 ,  and  t he  da te  o f  t he  commiss ion  o f  t he  o f f ense  o f  Bu rqaL rv  i n

the  second  Degree ,  November  22 ,  1gg7 ,  i s  s i x  yea rs ,  B  mon ths  and  13

days .  Thus ,  w i t h  r espec t  t o  bo th  d rug  o f f enses ,  t he  de fendan t  i , s

we l l -  w i th in  the  ten  yea r  t ime  f rame fo r  t he  pu rposes  o f  de te rm in ing

whe the r  he  was  p rev ious l y  conv i c ted  o f  an  "exc rus i_on  o f  f  ense . , ,

Fu r t he rmore ,  a r t hough  no t  r e l evan t  t o  t he  i s sue  o f  t he

de fendan t ' s  e l i g i b i l i t y ,  i t  i s  wo r th  Do r i no  rh^ r  hp  . t _s  a  ca ree r

c r im ina l  whose  adu l t  c r im ina l  h i s t o r y  da tes  f r om Ap r i l  o f  I gg5 ,

when  he  was  s i x t een  yea rs  o rd ,  t o  t he  p resen t .  As  such ,  he  does  no t

j -n  any  even t  appear  to  the  cou r t  t o  be  the  t ype  o f  row  reve r ,  non -



( ' i  n  I  o n l -  r l r r r a  c f  f  e n d e r  i n t e n c l e c l  h w  f  h e  T , p o i  s l  a t r r r e  t o  b e n e f  i t  f  r o ms ! u y  v ! t s l l u g I  I I I L € t . l . r u e u  p I  L r r g  ! g y r J I q u u ! 9  u v  !

Lhe  Rocke fe lTe r  D rug  Re fo rm Ac ts .

Acco rd ing l y ,  i nasmuch  as  t he  de fendan t  i s  no t  an  e l i g i b l e

i nma te  w i t h i n  t he  mean ing  o f  C r im ina l -  p rocedu re  Law  s  440 .46 ,  h i s

mo t i on  i s  i n  a I l  r espec t s  den ied .

Th i s  sha l I  cons t i t u t e  t he  Dec i s i on  and  Orde r  o f  t he  Cou r t .

Da ted :  December  9 ,  2009
, t ' - . " J

ENTER

To :  De lme t r i  Tu rne r
L inda  M .  Campbe l l ,  Esq .
M ichae l  E .  Fe r ran te ,  Ese

W I L L I A M WALSH


