SUPREME COURT - STATE OF NEW YORK
'CRIMINAL TERM PART K-12 QUEENS COUNTY
125-01 QUEENS BOULEVARD '
KEW GARDENS, NY 11415
PRESENT : : '
HONORABLE JOSEPH ANTHONY GROSSO
ACTING JUSTICE :

THE PEOPLE OF THE STATE OF NEW YORK  Ind. No. QN10727/04

- against - . . . . , .
Motion to be Resentenced

" SHAMAR WIGGINS,
DefendantQ

o Kathleen Whooley, Esq.
. For the Motion

Hon. Richard A. Brown
District Attorney, Queens
County, by:

Marilyn A. Filingeri, Esg
Opposed

Upon the foregoing papers defendant’s motion to be
resentenced pursuant tc the Drug Law Reform legislation, Chapter
56 of the Laws of New York is denied for he reasons indicated in
the accompanying memorandum of this date.
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MEMORANDUM

SUPREME COURT OF THE STATE OF NEW YORK
. COUNTY OF QUEENS: CRIMINAL TERM : PART K-12
THE PEOPLE OF THE STATE OF NEW YORK BY: GROB20, J.-

-against-

-~

" DATE: March 30, 2010
Ind, No., QN10727/04

SHAMAR WIGGINS,
Defendant.

"""" ihe defendant was arrested whem a search warrant was
executed at his apartment 6n April 16,.2604. The search Yielaed-
10 bags of cocaine, 14 ecstacy pillsrand‘slbo. Subsequéntly, ﬁﬁe
defendant entered iﬁto a cooﬁération with the District Attorney’s
office and the New City PoliéelDepartﬁent. For his ﬁbopeiation
thé defendant was permitted toe plead guilty to Criminai
Poésession'of a COntrolled Substance in the Tﬂird Degree and
Cfiminal Possession in the Sévenﬁh Degree. If the defendant
fulfilled his-obligation of the aéreement, the felony count would
be dismissed and he would be sentenced to thrée years probation
on the remaining count. If the defendant violated the agreement

he was to receive ten to twenty years.

Oon Ma& 3, 2006, because of his failure to abide by the
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,codpe:ation agreement, I gentenced the deféndant to six. to twelﬁe
years of incarcerétion...The Péople recomménded the sentence.of
aix to twelve yéars'baséd on. the'fact”that the_defendant did
subétantially perform undexr the agréement.

The defendant recei#ed work release in January 2009. On
‘August 15; 2d09, the defepdant was-ar:ested forVCriminal Ireépass
in the ThirdDegreg..He wésrsentenced on Auéust 16,“2609,_to time
served;

pefendant was grantedihis release to Parole Super&ision on
January 19, 201q, and is no longer in custody. The bonﬁyolling
law is CPL 440.46. The first line in this gection states} “Anf
person in the.custody'of +he department of cofrecéional
servicesf..". While the defense concedes the_defendaﬂt iz no
1onger,“ig custody” they conﬁend that “does ﬁot reﬁder him
ineligible because he was in custody at the time hiérmption was
gerved and fiied." I disagree. I find that to pe eligible for
resentencing the defendant'must-bg in qustody as the statute
clearly.stétes. Accordingly. I_fiﬁd this defendant isrnbt
eligible for resentencing. |

order entered accordingly.




