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STATE OF NEW YORK   
)

COUNTY OF 


) SS:


Imazealous Advocate, Esq., being duly sworn, deposes and states that:


1.
I am an attorney at law duly admitted to practice law in the courts of the State of New York and I maintain offices at 12 Main St., Anytown, New York.


2.  
I am the attorney for the above-named defendant, John Doe, and I make this affidavit in support of Mr. Doe’s motion to correct the Presentence Report.    

3.  
I am familiar with all of the facts and circumstances upon which this motion is based.


4.  
On March 8, 2007, Mr. Doe was arrested and charged with various offenses under Penal Law, Article 130.  Mr. Doe entered a plea of guilty on November 30, 2007 to the crimes of Attempted Criminal Sexual Act in the First Degree and Attempted Course of Sexual Conduct.  


5.  
This Court ordered the Anywhere County Probation Department to complete a Presentence Report (“PSR”) pursuant to CPL § 390.20(a).  Subsequently, Probation Officer Joe Schmoe prepared a PSR dated December 15, 2007.  This report is attached as Exhibit A.


6.
Currently, sentencing is scheduled for January 10, 2008.  

7.  
My review of the PSR reveals the need for the following deletion:  

On page six (6), the first sentence of paragraph five (5) sets forth the following:



The defendant appears unable to resist the 




impulse to offend against children.  
Because this is nothing more than an unsupported, pseudo-diagnostic conclusion, this sentence should be deleted.  

8.  
Probation Officer Schmoe identifies no basis to support his conclusion that Mr. Doe suffers “impulses” and that he is “unable to resist the impulse to offend against children.”
9.
Worse, nothing in the PSR indicates that Probation Officer Schmoe is a mental health professional with specialized training in sex offending.  Probation Officer Schmoe does not provide a clinical basis for this opinion; nor does he refer to any validated risk assessment instruments or clinical diagnosis in the PSR.  


10.  
Even the most experienced clinicians have difficulty reliably assessing volitional impairment (which refers to a person’s ability to control impulses).  For that reason, those who lack the necessary clinical training and background have no business trying to do so.  In the context of assessing volitional impairment as it relates to sexual conduct, only those with specialized training and experience in sexual offending should attempt to assess volitional impairment.  Probation Officer Schmoe has engaged in pseudo-science without the benefit of training, skill, or qualifications.  
11.
It would be patently unfair, inaccurate, and unreliable to allow a PSR to mask as a mental health expert’s assessment as to volitional impairment.  This is clearly a clinical conclusion of which a probation officer does not have the credentials to offer.  

12.  
Though Mr. Doe has admitted to offending against children in the past, past behavior does not in and of itself provide a basis to conclude that an individual has “impulses” he cannot resist, that he has not resisted such impulses in the past, and that he would not be able to do so in the future with or without clinical intervention or treatment.

13.  
Because Probation Officer Schmoe’s unsubstantiated opinion is nothing more than conjecture and speculation, and thus wholly unreliable, it should be deleted from the PSR.  For this unfounded opinion to remain in the report would violate Mr. Doe’s right to due process under both the U.S. and New York Constitutions.


14.  
 With the advent of civil commitment in New York and the newly enacted Article 10 of the Mental Hygiene Law, effective April 13, 2007, the PSR takes on added significance for any person convicted of a “sex offense.”


15.  
Pursuant to Article 10, the PSR is now a document that is used to review and evaluate whether the defendant is a sex offender requiring civil management.  See Mental Hygiene Law, (MHL) §10.05(c)(4) and §10.05(e).

16.
Specifically, MHL §10.05 requires the Attorney General, the Commissioner of Mental Health, the Office of Mental Health (“OMH”) multidisciplinary staff, and the OMH “case review team” to rely upon the PSR, among other documents, to determine whether a defendant requires “civil management.”  See also People v. Irwin, 2008 WL 1056566 (April 1, 2008) (quoting a supervising attorney from Mental Hygiene Legal Services as noting that the PSI “certainly seems to be something that the care review team and their experts rely upon very heavily in reaching their diagnosis, analysis, and conclusion about whether or not they believe the individual has what’s called a statutorily defined permanent mental abnormality and whether or not the person therefore should be subject to some form of civil management under the statute.”)  This decision is attached as Exhibit B.    
17.
Because of the PSR’s newly added role under Article 10, criminal courts must exercise even greater vigilance to ensure the accuracy of the information and opinions each PSI contains.  This is especially true given that PSRs can be corrected only before sentencing, and not after. See e.g Matter of Sciaffaro v. Department of Probation, 248 A.D.2d 477 (2d Dept. 1998).
18.
The conclusion that is challenged in the PSR here is particularly troublesome and objectionable because it purports to answer the ultimate question in a civil commitment proceeding – that is, whether the defendant a “sex offender requiring civil management.” See MHL §§ 10.03(q), 10.05(e), and 10.07(f).
19.  
An analysis of these provisions reveals the insidious nature of the unsupported conclusion in the PSI.  

20. 
MHL § 10.03(q) defines “sex offender requiring civil management” as follows:



“Sex offender requiring civil management” means a detained sex

offender who suffers from a mental abnormality.  A sex offender 




requiring civil management can, as determined by procedures set 

forth in this article, be either (1) a dangerous sex offender requiring confinement or (2) a sex offender requiring strict and intensive




supervision. 



MHL §10.03(i) defines “mental abnormality” as follows:



“Mental abnormality” means a congenital or acquired condition,




disease or disorder that affects the emotional, cognitive, or volitional




capacity of a person in a manner that predisposes him or her to the 




commission of conduct constituting a sex offense and that results in




that person having serious difficulty in controlling



such conduct.  


MHL §10.03(e) defines “dangerous sex offender requiring confinement” as follows:



“Dangerous sex offender requiring confinement” means a person




who is a detained sex offender suffering from a mental abnormality




involving such a strong predisposition to commit sex offenses, and

such an inability to control behavior, that the person is likely to be a danger to others and to commit sex offenses




if not confined to a secure treatment facility. 
(Emphasis added).


21.
As can be seen from the emphasized portions of the definitions above, volitional impairment (or the difficulty controlling impulses) is critical to both the definition of “mental abnormality” and “dangerous sex offender requiring civil management.”  Thus, Probation Officer Schmoe’s unsubstantiated and unqualified conclusion that Mr. Doe is “unable to resist the impulse to offend...” is at the heart of civil commitment.  Indeed, this unsupported conclusory statement inserted into the PSR would effectively pave the way for Mr. Doe’s Article 10 civil commitment.


22.  
Whether the use of the particular language in the objectionable sentence was inadvertent or dissimulative, it should not be the basis for sentencing and most importantly should not be permitted to taint state correctional decisions or cause undue prejudice in the life-shattering decision-making process of civil commitment under the newly enacted MHL Article 10.
25.
This PSR, which may one day be used as part of a process that could take the freedom of Mr. Doe for the rest of his life, must be subjected to the safeguards of judicial scrutiny and correction now.  It can not be corrected after sentence is pronounced and Mr. Doe may be forever condemned by it.    


WHEREFORE, your deponent requests that this Court order the following:

a. That the sentence under “Commentary” of this Report, page six (6), paragraph five (5), first sentence which reads, “The defendant appears unable to resist the impulse to offend against children” be deleted in its entirety; 

b. That the Probation Department rewrite the PSR to reflect this deletion;  

c. That the PSR prepared on December 15, 2007, be destroyed and the revised PSR be used in its place; 

d. That the Probation Department provide proof of the revised PSR to this Court to ensure that the first PSR is not provided to the Department of Correctional Services after sentencing pursuant CPL §390.60(1) and/or to the Attorney General, the Commissioner of Mental Health, the OMH multidisciplinary staff and/or the OMH “case review team” pursuant to MHL §10.05(e); and 

e. An order for such other and further relief as this Court may deem just and proper. 








_________________________________








Imazealous Advocate, Esq.
Sworn to before me this ____

day of                           , 2008
_________________________

Notary Public


