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INTRODUCTION


New York courts have long recognized the need to correct Presentence Reports in order to avoid irrelevant, erroneous, or unsubstantiated information from being used for sentencing or correctional decisions.  The motion now before this Court presents this issue for the first time, subsequent to the enactment of the Sex Offender Management and Treatment Act (SOMTA).  This Court is asked to prevent unreliable and inaccurate information contained in the Presentence Report from tainting, not only the sentencing and correctional decisions, but also the civil commitment evaluation process that will follow the completion of defendant’s sentence, as provided for by Mental Hygiene Law (MHL) in new Article 10.


Defendant objects to the conclusory sentence in the Presentence Report submitted by the Onondaga County Probation Department that offers the unsubstantiated conjecture: “The defendant appears unable to resist the impulse to offend against children.”  Two additional objections to the content of the report are set forth in paragraph “9" and “10" of the Affidavit in support of Motion to Correct the Presentence Report. 


DUE PROCESS


The sentencing court is given wide latitude to consider many types of evidence, including hearsay, under its discretionary sentencing power.  Williams v. New York, 337 U.S. 241 (1949).  However, a court’s discretion in sentencing is not without limits. “Generally, as a matter of due process, an offender may not be sentenced on the basis of ‘materially false’ assumptions or ‘misinformation.’” People v. Naranjo, 89 N.Y.2d 1047 (1997).  In order to comply with due process, the sentencing court must assure itself that the information upon which it bases the sentence is reliable and accurate.  Id. [See Townsend v. Burke, 334 U.S. 736 (1948)].  As noted by Judge Bamberger in People v. Rampersaud, 144 Misc.2d 126 (Sup. Ct. Bronx Co., 1989):




“The period of custody and the conditions of custody and




probation have such severe impact on the individual that they




must be determined based on reliable information and reliable 




inferences drawn therefrom.” [Citing to Morrisey v Brewer,



408 U.S. 471, 484 (1972)].


Not only is there a due process right to be sentenced on reliable and accurate information, there is a due process right that such information not be used so as to taint the decision making processes that follow sentencing, including correctional decision making and parole.  People v. Boice, 6 Misc.3d 1014(A), 800 N.Y.S.2d 352, (Chemung County Ct., 2004); People v. Rampersaud, 144 Misc.2d 126.  Morrisey v. Brewer, 408 U.S. 471 makes clear that due process applies to the parole process.


The New York Court of Appeals has recognized that the Presentence Report has an impact well beyond sentencing, noting that it may well be “the single most important document 

at both the sentencing and correctional level of the criminal process.”  People v. Hicks, 98 N.Y.2d 185, 189 (2002).  The Sex Offender Management and Treatment Act (SOMTA) adds a whole new level of impact.  With the advent of civil commitment in New York, the due process protection that requires that the Presentence Report contain reliable and accurate information has become all the more significant, given the dire consequences that flow from the possibility of a lifetime of confinement, albeit civil confinement.  It may now be the “most important document” at four distinct levels (sentencing, corrections, parole, and civil commitment).  As such, it should not be passed along the criminal justice and civil commitment continuum containing information that may be the basis for life-altering decisions that is conjecture, speculation, unsupported opinion, or that is simply inaccurate or unreliable. 


As will be discussed below, the due process protection placed in the hands of the sentencing court not only covers sentencing, it includes safeguarding corrections determinations, parole decisions, and now, the civil commitment process.  Why should the sentencing court be the guardian of due process for the decision making that will go on long after sentencing?  The answer is simple.  It is only at, or prior to sentencing, and at no later point, that an objection to and deletion of prejudicial and unreliable evidence contained in the Presentence Report can be made.  There is a heavy responsibility that falls both to defense counsel and to the sentencing court to be extremely vigilant to ensure that corrections are made to the Presentence Report whenever appropriate.  (One might add that this responsibility should fall no less on counsel for the prosecution, as all parties have a vested interest in seeing that our justice system is based upon fair and accurate information).


THE DEFENDANT HAS A RIGHT TO CONTEST


THE INFORMATION IN THE PRESENTENCE REPORT

In 1975, §390.50 (2)(a) of the Criminal Procedure Law was amended to provide that the sentencing court shall make the Presentence Report available to the defendant for review one day prior to sentencing.  The purpose of this statute is to afford a defendant the opportunity at sentencing to contest any information in the probation report. People v. Harris, 187 Misc.2d 591 (Sup.Ct. Kings Co., 2001); People v. Rogers, 54 A.D.2d 616, 617 (4th Dept., 1976); People v. Ferrara, 91 Misc.2d 450,452 (Sup. Ct. Queens Co., 1977).  


Criminal Procedure Law § 440.10 specifically provides for both a presentence conference and a hearing to help resolve any discrepancies and assist the court in its consideration of any matters relevant to the sentence.  The Defendant’s right to contest the Presentence Report flows from both statutes.


The right to, and importance of, correcting inaccurate information in the Presentence Report was recognized by Anthony J. Annucci, Deputy Commissioner and Counsel for the New York State Department of Correctional Services, in his presentation to the New York State Association of Criminal Defense Lawyers, as follows:

“The single most important document is the pre-sentence report.  It is of enormous importance not only in making security and classification 


decisions, but also in terms of making program assignments.  This report


 follows the inmate throughout his incarceration.  A computer generated 

summary of the pre-sentence report is also entered into the Department’s computer for each inmate.  Hence, if a pre-sentence report contains 


inaccurate information, it behooves the affected party to 

make the appropriate motion to correct the report before the defendant


 enters the prison system.” 

[Alan Rosenthal, Esq., Center for Community Alternatives, SENTENCING TIPS FOR NEW YORK LAWYERS: Obtain a Copy of the Pre-sentence Report Available online at http://www.communityalternatives.org/publications/tips.html (accessed December 28, 2007)].


PROFESSIONAL STANDARDS REQUIRE DEFENSE COUNSEL


TO REQUEST ERRONEOUS AND MISLEADING INFORMATION


BE DELETED FROM THE PRESENTENCE REPORT.


National standards for defense counsel mandate that attorneys review the Presentence Report, ensure that clients have an opportunity to examine the Presentence Report, and protect clients’ interests concerning the content of such reports.  See National Legal Aid and Defender Association (NLADA), Performance Guidelines for Criminal Defense Representation, Guideline 8.4 [defense counsel should “take appropriate steps to ensure that erroneous or misleading information which may harm the client is deleted from the report”] [Guideline 8.4(a)(4)]. See also NLADA Guidlines 8.1(a)(2) and 8.4(a)(5) [“take appropriate steps to preserve and protect the client’s interests where the defense challenges information in the presentence report as being erroneous or misleading and: such steps include requesting that a new report be prepared with the challenged or unproved information deleted before the report or memorandum is distributed to correctional and /or parole officials”] [Guideline 8.4(a)(5)].   See also ABA, Standards for Criminal Justice, Prosecution and Defense Function (3rd ed.), Standard 4-8.1(b) [defense counsel should seek to verify information in the pre-sentence report when it is made available and be prepared to supplement or challenge information if necessary].


In New York, similar standards are found in the New York State Bar Association Standards for Providing Mandated Representation I.7(h) [“reviewing the probation department report to ensure that it is accurate and taking whatever steps are necessary to correct errors”].  To the same effect are the New York State Defenders Association Standards for Providing Constitutionally and Statutorily Mandated Legal Representation in New York State VIII (A)(8)(d) [“Counsel should also seek to ensure that...the client is not harmed by inaccurate or improper information, and that such information is stricken from the record and the text of the presentence investigation report”].


For other authorities on best practices in correcting Presentence Reports See Cohen and Neely, eds. Supreme Court of the State of New York Appellate Division, First Department, Criminal Trial Advocacy (7th ed. 1992), p.724 [“If successful in efforts to correct report, ask court for directions to Probation to retype report and for revised version only to be sent to Corrections”].  See also Alan Rosenthal, “Sentencing Tips for New York Lawyers” online at 

http://www.communityalternatives.org/publications/tips.html.


CORRECTIONS TO THE PRESENTENCE REPORT


CAN NOT BE MADE AFTER SENTENCING. 


It is well established that challenges to the accuracy of the Presentence Report can not be raised post-sentencing.  A challenge made to the accuracy of the pre-sentence report after a sentence has been handed down will be without merit, as such challenges should have been raised before sentencing.  Matter of Sciaraffo v. New York City Department of Probation, 248 A.D.2d 477 (2nd Dept., 1998).  

In Salerno v. Murphy, 292 A.D.2d 837 (4th Dept. 2002), a petitioner sought to correct certain, allegedly erroneous, information contained in the Presentence Report in connection with a 1997 conviction for sexual abuse.  The Court dismissed his petition because “the challenges now made to the accuracy of the pre-sentence report should have been raised before the sentencing court.” See Matter of Salahuddin v. Mitchell, 232 A.D.2d 903, 904 (3rd Dept., 1996); Matter of Gayle v. Lewis, 212 A.D.2d 919, 920 (3rd Dept., 1995).  


Matter of Roper, 4 Misc.3d 1015(A), 798 N.Y.S.2d 342, 2004 NY Slip Op50891U (Sup. Ct. Nassau Co., 2004) exemplifies the futility of challenging false or misleading information contained in a Presentence Report, after sentencing.  Roper commenced an Article 78 Proceeding a year after he had been sentenced.  He alleged that the Presentence Report contained false and misleading information that was being used to deny him parole.  He sought to have the court delete any reference to an injury to any victim and to any references to a knife, contending that they were erroneous facts.  Clearly these were prejudicial facts, if erroneous, and would hinder any chance of parole release.  Despite the fact that liberty was at stake, the court held fast to the principle that objections to the content of a Presentence Report “must be made at the time of sentencing or they are waived” and dismissed the petition as “untimely.”


Since the inaccuracies and unreliable information contained in a Presentence Report cannot be corrected at any time after sentence is imposed, it is incumbent upon the sentencing court to safeguard against unreliable evidence tainting, not only the sentencing process, but also the correctional process, the parole process, and as of April 13, 2007, the civil commitment process. 

THE SENTENCING COURT HAS THE AUTHORITY


TO CORRECT THE PRESENTENCE REPORT.

In People v. Rampersaud, 144 Misc.2d 126 (Sup. Ct. Bronx Co., 1989) Judge Bamberger exercised the sentencing court’s authority to order that a conclusory statement in the Presentence Report be deleted based upon due process grounds.  The objectionable sentence in the report concluded that “Because of her willingness to use extreme measures which had possible fatal consequences to the complainant, it is now questionable if defendant can refrain from extreme violence whenever she feels she is sufficiently provoked.” (Emphasis added).  The court in Rampersaud found that the conclusion in the Presentence Report was unreliable and was not supported by evidence and should not be used for sentence or correctional purposes as “it will prejudice the defendant in her periods of custody and in the future on probation.” 

Judge Buckley, in People v. Boice, 6 Misc.3d 1014(A), 800 N.Y.S. 352 (Chemung Co. Ct., 2004) directly rejected the probation department’s challenge to the court’s authority to direct the deletion of any material from the Presentence Report.  Judge Buckley found the conclusion, “The defendant is a sociopath pure and simple, whose sense of entitlement has rendered him incapable of respecting others’ rights or belongings” to be improper, there being no showing that the “probation officer is qualified to make such a determination or that the conclusion was based upon the report of a qualified person.” (Emphasis added).  Judge Buckley ordered the sentence deleted and that the report be retyped, finding that “the material is improper for consideration regarding sentencing and it is improper for consideration on correctional and/or parole purposes.”


Judge Buckley was very practical in his decision.  He clearly understood that the Presentence Report used by the court traveled with the commitment order to prison and would be used by the Department of Correctional Services and the Division of Parole. “In that sense it becomes a part and parcel of the Court’s sentence, and it should be accurate and correct.  It should be relevant and factual.  It should not be based upon conjecture, speculation, unsubstantiated opinion or gossip.”  The sentencing court’s due process responsibility extends far beyond sentencing.


Under SOMTA, by statute, the Presentence Report is a document that will be used by the Attorney General, the Commissioner of Mental Health, the Office of Mental Health (OMH) multidisciplinary staff and the OMH “case review team” to determine whether the defendant requires “civil management.”  (See Mental Hygiene Law [MHL) §10.05(c)(4), §10.05(d) and (e)].  The Presentence Report is required to be sent to the Attorney General and the Commissioner of Mental health by an “agency with jurisdiction” pursuant to MHL §10.05(b) and (c).  An “agency with jurisdiction” includes the Department of Correctional Services among other agencies. [MHL §10.03(a)].


It is not insignificant that in both Rampersaud and Boice the objectionable language was the same type of conjecture and unsubstantiated opinion about the defendant’s “volitional impairment” that is troubling in the instant Presentence Report.  (“Volitional impairment” will be discussed below).


Undoubtedly the prejudicial statement in the instant case would have the same devastating effect in the civil commitment process that concerned both Judge Bamberger and Judge Buckley about the effects a flawed Presentence Report would have on the corrections and parole process.  In fact, the prejudice in the civil commitment process could be even more devastating.


In the recent case of People v. Irwin, 2008 WL 1056566 (Onondaga Co. Ct, 2008), Judge Fahey was called upon to rule on a motion to correct a Presentence Report by deleting a probation officer’s opinion/commentary in light of the possibility that the comments could taint the civil commitment process.  The probation officer had offered his opinion in the “commentary” portion of his report that “The defendant has little insight into his sexual behavior,” and “The defendant appears unable to resist the impulse to offend against children.”  Judge Fahey conducted a hearing pursuant to CPL §400.10 to determine whether he should order the Presentence Report be rewritten.  After the hearing Judge Fahey found that the Presentence Report could be a factor in the defendant’s “ultimate release or civil commitment,” and that the probation officer did not possess the qualifications to make the kind of clinical conclusions contained in the Presentence Report.  The Judge then ordered the Presentence Report be rewritten and that the unreliable opinions be deleted. 


VOLITIONAL IMPAIRMENT AND


CIVIL COMMITMENT

Since 1990, the United States has seen a resurgence in the enactment of Sexually Violent Predator (SVP) laws.  With the enactment of SOMTA, New York became the twentieth state to embrace this form of civil commitment.


Under SOMTA there are two critical determinations.  One determination is whether the person suffers from a mental abnormality.  The other determination, at the heart of the motion now before this Court, is whether the person has “serious difficulty in controlling such conduct” [MHL §10.03(i)] and “such an inability to control behavior.” [MHL §10.03(e)].  This element of control is often referred to in both the psychological and legal literature as “volitional impairment” and will be used to describe the issue that is addressed in this motion.


The Presentence Report prepared in the course of this case offers to the Court, and all who will review that document during the course of defendant’s incarceration and possible release, the unmitigated conjecture that “The defendant appears unable to resist the impulse to offend against children” (Presentence Report, p. 6, commentary).

It is suggested to this court that if not deleted from the Presentence Report, this unsupported and unreliable conclusory statement will “red flag” the defendant for civil commitment at the completion of his sentence.  As noted in defendant’s motion papers, pursuant to new MHL Article 10 relative to civil commitment, the Presentence Report is now a document (among others) that will be used to review and evaluate whether the defendant (respondent in the civil commitment proceeding) is a “sex offender requiring civil management.” [MHL §10.05(c)(4) and §10.05(e)].  It is a document that will be reviewed by the Attorney General, the Commissioner of Mental Health, the OMH multidisciplinary staff, and the OMH “case review team” at least one hundred twenty days prior to Mr. Doe’s anticipated release. [MHL §10.05(b)].


Defendant contends that it is improper for the probation officer’s opinion about “volitional impairment” to be included in the Presentence Report when the opinion is not based on the report or evaluation of a qualified individual, nor does the probation officer have the qualifications to make such a determination.


The opinion that is offered in this Presentence Report is all the more prejudicial given the nature of the civil commitment evaluation process this defendant will ultimately face.  As explained in paragraphs 21 - 25 of the Affidavit in Support of the Motion to Correct the Presentence Report, the opinion offered goes to the very heart of the criteria for civil commitment - an “inability to control behavior.”  An opinion asserted by the probation officer for which there is no basis.

THE OPINION OF THE PROBATION OFFICER REGARDING


VOLITIONAL IMPAIRMENT DOES NOT MEET THE DUE 


PROCESS STANDARD FOR RELIABILITY.
It is well recognized that there are grave difficulties presented, even for skilled mental

health clinicians, “to draw conclusions regarding the volitionality of the offender’s behavior.”  Jackson, R., Rogers, R., and Shuman, D., The Adequacy and Accuracy of Sexually Violent Predator Evaluations: Contextualized Risk Assessment in Clinical Practice, 3 International Journal of Forensic Mental Health, 115-129, 126 (2004).  Daniel Montaldi acknowledges the research of Cynthia Mercado and others in correctly concluding that little psychological knowledge, consensus, or assessment methodology exists from which an evaluator can evaluate volitional impairment per se.  Montaldi, D., The Logic of Sexually Violent Predator Status in the United States of America, 2 Sexual Offender Treatment 1-28, 20 (2007).


The three standard tools for a sex offender evaluation, including the element of volitional impairment, are general clinical judgment, (i.e., the use of customary interview and history data), structured clinical judgment (i.e., the review of standardized clinical data on likely risk factors), and actuarial (i.e., the mathematical quantification of risk based on scale scores.)  Rogers, R., and Jackson, R., Sexually Violent Predators: The Risky Enterprise of Risk Assessment, 33 J. Am Acad Psychiatry Law 523-528, 523 (2005).  Yet there appears to be no use of any such tools by the probation officer, nor does he offer any qualification to offer his opinion.


Montaldi expresses concerns about opening the door to thinly reasoned psychosexual evaluations and opinions regarding volitional impairment.  The issue of whether a particular defendant is “beyond control” “is a tough issue...and is precisely why mental health experts are needed.”  (Montaldi, 2007).  In order for an opinion offered on the subject of “volitional impairment” to be reliable, and not merely prejudicial, Montaldi suggests that the person offering the opinion should explain how his opinion relates to empirical and clinical information and opinion presented in the psychological evaluation itself.  Ideally the expert’s report will contain a psychosexual evaluation in which clinical evidence is explained and interpreted to support clinical opinions. (Montaldi, 2007, p. 17).


An opinion about “volitional impairment” should be based on well-founded, empirically defensible diagnostic principles.  Prentky, R., Janus, E., Barbaree, H., Schwarz, B., and Kafka, M., Sexually Violent Predators in the Courtroom, 12 Psychology, Public Policy, and Law 357-393, 382 (2006).  Even with the use of the best of tools, Prentky observes that assessments for volitional impairment are highly problematic and it is very difficult for a clinician to assess reliably. (Prentky et al 2007, p. 361).


In the instant case, despite the lack of use of evaluation tools, or expertise, and the difficulty in doing so for even the most experienced of clinicians, the probation officer offers a bald conclusion about the defendant’s volitional impairment.  It is difficult to see how this opinion could be reliable or anything other than prejudicial.


The standard nosological system used by all mental health professionals, and the system that is typically referenced is the American Psychiatric Association’s Diagnostic and Statistical Manual of Mental Disorders (4th ed.; DSM-IV; American Psychiatric Association, 1994; text rev.; DSM-IV-TR; American Psychiatric Association, 2000).  The DSM-IV-TR is almost universally relied on as the authoritative support for expert opinion on mental abnormality or personality disorder.  That the probation officer in the instant case has not even made reference to the DSM-IV-TR, or to an evaluation report that references the DSM further underscores the unreliability of his conclusory opinion.


This case points out the danger of pseudo-diagnostic offerings made by individuals unqualified to provide such opinions.  What has been offered is a professional scientific opinion without the professional support for the conclusion.  Prentky warns against such pretexts:




“Without proper controls, science can obscure findings and 




compound the injustice of a constitutionally extraordinary 




deprivation of liberty.  The danger is greatest when the science 




imported into the courtroom is bad science.  This problem is 




amplified because bad science, having escaped from the 




constraints that govern good science, is highly vulnerable to 




manipulation.  Bad science is, of course, nothing new, and the




courtroom is certainly not the only place that we witness it...




We suggest in this article, however, that the intrusion of bad 




science occurs with disturbing frequency in SVP cases.”

Prentky et al, pp. 360-361, (2007).  One cannot be sure whether Prentky would term what we find in this Presentence Report bad science, or an opinion based on no science at all.  Regardless of which it might be, it should be deleted from the report.  

It is difficult to fathom what the probation officer has cobbled together to come to

 his conclusion about the defendant’s “volitional impairment” that makes him “unable to resist the impulse to offend against children.”  One might offer a guess that the probation officer, without qualification to do so, has “diagnosed” the defendant to be a pedophile, suffering from the sexual disorder of paraphilia.  From this, he has perhaps made the leap to the conclusion that with such a disorder the defendant must be “unable to resist” his impulses.  Such a conclusion, if that is how it was arrived at, would not only be improper, it would be incorrect.  As Prentky and many others point out, the DSM-IV-TR warns against using any particular diagnosis to conclude that an individual is unable to control his behavior, specifically cautioning:




“2.  Volitional impairment





having the diagnosis itself does not demonstrate that





a particular individual is (or was) unable to control his





or her behavior at a particular time.”

(American Psychaitric Association, 2000, p.xxiii).


Montaldi acknowledges the prevalence of common misconceptions that may have given rise to the probation officer’s opinion in the instant case.




“The belief that paraphilias are intrinsically compulsive, driven,




or “out of control” forms of sexuality is a stereotype dating back




to the 19th Century (Jenkins, 1998).  Laypersons might indeed 




regard paraphilias as involving little ability to control sexual 




impulses.  Then again, the public is also likely to assume that 




virtually all sex offenders are highly dangerous and that anyone




who has engaged in a sex offense has a disorder of sexual deviance.




If popular opinion is our standard, mental health expertise is




not needed.

(Montaldi, 2007, p.11).  When it comes to the due process requirement of reliability, what the court must avoid is popular opinion masquerading as science.  As for the reliability of the probation officer’s opinion in the instant case, Montaldi makes quick work of the popular notion that may have led to the conclusion found in the Presentence Report that is the subject of this motion.




“However popular it might be, the assumption that 




paraphilias are intrinsically impairing to sexual 




self-control lacks scientific basis.” 

(Montaldi, 2007, p.13)


Montaldi is directly on point when he cautions clinicians, not to mention laypersons, against offering opinions about volitional impairment when there is no basis to offer such an opinion.




“Certain assumptions about sexual disorders are baseless, regardless




of their popular acceptance.  If information is lacking, then it is 




lacking.  Clinical judgments should not be made from inadequate




evidence or unsupported presumptions, and no clinician should




offer opinion based on legal concepts he or she feels unwilling or 




unable to interpret and investigate with the assistance of psycho-




sexual information.  It is the responsibility of clinicians to indicate to




the court what can be said about an offender’s capacity for sexual




self-restraint, and what cannot be know with reasonable professional




certainty.  In many but not all cases, the issue of whether an offender




has abnormally limited ability to control sexual behavior simply 




cannot be determined. (Emphasis added).

(Montaldi, 2007, p.21-22).


Perhaps the probation officer developed his presumption of “volitional impairment” based upon the repeat nature of the sexual misconduct in this case.  Again, the conclusion of “volitional impairment” based upon this assumption would be unreliable and simply wrong.  As Montaldi explains, “sexual recidivism itself cannot be considered prima facie reason to think the recidivist has serious trouble controlling behavior. (Montaldi, 2007, p.9).  Mercado et al citing (Schopp, 1998) offer the same proposition: “the fact that some individuals choose to act repeatedly upon aberrant desires provides no evidence of volitional impairment.” (Mercado, 2003, p. 291).


Offering an opinion on the subject of “volitional impairment” is made all the more troublesome, and in this instance, unreliable, because even for the most experienced clinician “it is problematic and perhaps impossible to distinguish between impulses that are ‘irresistible’ and impulses that simply are not resisted.” (Prentky et al, 2006, p.363).


The suggestions made by Mercado and Montaldi might well be heeded by the authors of probation reports as well as the clinicians to whom they addressed their comments.  Describe symptom patterns, client characteristics and descriptions of behavior, but refrain from offering mere conjecture as to “volitional impairment” particularly since, in many cases, it simply cannot be determined. 


TREATMENT CAN REDUCE RECIDIVISM

Incorporating dynamic factors into evaluations is essential for best practice. (Prentky et al, 2006, p. 384).  Treatment is a dynamic factor that can reduce recidivism and one’s ability to control behavior. Would the probation officer be of the same opinion if the defendant were amenable to treatment?   Numerous studies have demonstrated that cognitive-behavioral interventions can reduce sexual recidivism in the general population of sex offenders. (Prentky et al, p. 380).


According to the U.S. Department of Justice, Center for Sex Offender Management a growing body of research is showing that sex offender treatment is effective in reducing recidivism.  A meta-analysis of sex offender outcomes showed that sexual recidivism rates for offenders who received treatment was 9.9 percent, compared to 17.3 percent for untreated offenders.  Hanson, R.K., Gordon, A., Harris, A.J.R., Marques, J.K., and Murphy, W., First Report of the Collaborative Outcome Data Project on the Effectiveness of Psychological Treatment for Sex Offenders, 14 A Journal of Research and Treatment 169-194.  The Association for the Treatment of Sex Abusers (ATSA) supports effective treatment that uses a combination of cognitive-behavioral treatment and relapse prevention, with treatment usually involving both group and individual counseling.  Treatment focuses on victimization awareness and empathy training, cognitive restructuring, learning about the sexual abuse cycle, relapse prevention planning, anger management and assertiveness training, social and interpersonal skills development, and changing deviant sexual arousal patterns.  Increasingly, the evidence suggests that combining drug therapy with cognitive behavior therapy can be effective. (htttp://psychologytoday.com/conditions/index.php?term=paraphilias.htm)     

The probation officer’s conclusion that the “defendant appears unable to resist the impulse” is unreliable since the reader cannot possibly know upon what evidence the opinion is based.  To the extent that it may be based upon static factors alone, it would also be unreliable.

FUNDAMENTAL FAIRNESS REQUIRES THAT


THE PRESENTENCE REPORT BE CORRECTED


The Presentence Report is a document that will, by statute [MHL §10.05(c)(4) and §10.05(e)], be used to evaluate whether an Article 10 petition will be commenced against this defendant as he nears the end of his criminal sentence.


The impact of civil confinement is devastating.  One New Jersey court, familiar with civil commitment in its state for years, described the severity of such confinement:




“Confinement under the [Act] is theoretically without end.




In that sense, it constitutes a greater liberty deprivation than




that imposed upon a criminal defendant who, in all but a handful




of cases, is given a maximum release date.  A more onerous 




impairment of a person’s liberty interest is difficult to imagine.”

In the Matter of the Civil Commitment of D.L., 351 N.J. Super. 77, 90 (A.D. 2002).


Recognizing that civil confinement creates an “impact [that] is devastating,” the Supreme Court of New Jersey, that state’s highest court, carved out a “fundamental fairness’ exception to the general rule against vacating a plea for failure to provide advise about a mere collateral consequence.  See State v. Bellamy, 178 N.J. 126 (2003).  In that case, a new rule of law and a new vigilance regarding freedom was required “when the consequences...may be so severe that a defendant may be confined for the remainder of his or her life...”  It was required by the demands of “fundamental fairness.”


SOMTA brings to New York the same threat of an “onerous impairment of a person’s liberty interest” that the SVP ACT brought to New Jersey.  The same fundamental fairness that inspired the court in Bellamy is called for in this new era of civil commitment.  New York trial courts must be vigilant and stand firm, on due process grounds, to guard against unsubstantiated and unreliable conclusions in Presentence Reports that threaten to taint the civil commitment process and undermine the fundamental fairness required in a free society.
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